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With the complexities of today's educational 
world, handbooks for students and parents, for 
teachers and for school board memebers have at- 
tempted to give greater specificity tc the role that each 
of these parties plays. Questions arise as to what should 
be placed in such handbooks. This publication attempts 
to answer these ques:ions. 

A greater number of questions arise which deal with 
the legal implications of what is wriicen in f ach hand- 
books. How binding are these documents? If something 
is omitted, is the school culpable? Musi the books deal 
with every situation? What efforts must the school make 
to insure the inforr.^atio^ reaches those for whom it is 
intended? This publication also addresses such ques- 
tions. 

In addressing these questions, the author. Sister 
Angela Shaughnessy, S.r.N., Ph. D., places them within 
the framework of how law and si^te and federal regula- 
tions affect Catholic (private) schools. While some read- 
ers may be tempted to skip the first chapter and jump 
right into the practical aspects of the lx)ok, these readers 
wii; not truly understand the reason for many of the 
principles presented in later chapters. The first chapter 
presents a solid foundation for all that is to come. 

The following three cnapters which deal specifically 
with handbooks for faculty, parents ?,nd students, and 
members of the boards of education contain lists of items 
that should be in such handbooks, some consideration 
about the legal implications of what is said about each 
item and some suggestions on wording that might be 
used. An extensive glossary follows. 

The department of Elementary Schools is pleased to 
present this publication to the NCEA community. Writ- 
ers of handbooks will find tho comprehensive treatment 
helpful. The r<.adabletwture of the publication will make 
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the work of the handbook developer easy. The many 
practical suggestions presenlcd in this publication will 
further ease the task of such writers. 

The Department expresses its gratitude to the author 
for this valuable publication which is both a tool for 
develop* ^g handbooks on the local level and a book that 
provides a framework for legal niatters affecting Catho- 
lic schools. 

August I, 1989 



Bonnie Pryor Robert J. Kealey, RSC, Ed,D. 

President Executive Director 

Department of Elementary Schools 
National Catholic Educational Association 



8 



IV 



ABOUT THE AUTHOR 



Sister Mary Angela Shaughnessy, S.CN,, Ph,D., is a 
member of the Sisters of Charity of Nazareth, Kentucky, 
who has taught at all levels of education and served as 
a principal of a Catholic school for eight years. Sister 
received her Bachelor of Arts degree from Spalding 
University, Louisville. She holds master's degrees in 
English from University of Louisville and in educational 
administration from Spalding. In 1985 she received her 
doctorate from Boston College in educational administra- 
tion and supervision. Her dissertation is entitled Student 
and Teacher Rights in Private Schools: Legal Cnsiderations for 
the Administrator, Currently she is an Assistant Professor 
at Spalding University and has served as an adjunct 
professor at several other institutions. In 1988 she au- 
thored for NCE A A Primer on School Law: A Guide for Board 
Members in Catholic Schools, 



ERIC 



9 



INTRODUCTION 



One of the more formidable tasks facing any Catho- 
lic school administrator is developing and writing 
school handbooks, those definitive references 
containing policies and procedures for which school 
conununity members are responsible. 

Since school administrators are forced to be con- 
cerned with the legality of their actions and of their 
schools' policies, the importance of handbooks is para- 
mount. 

Administrators generally know that handbooks are 
significant. Catholic school administrators are account- 
able, in certain areas, to state educational authorities who 
are themselves governed by — and who govern by — state 
statutes and regulations. In addition, administrators in 
Catholic schools must answer to pastors in parish schools, 
to governing bodies ot religious congregations if the 
school is sponsored by a religious congregation, and often 
to boards of directors and trustees. Administrators are 
accountable to parents for the educational experiences 
given their children and for the competence of the school 
personnel affording those experiences. Administrators 
are expected to give faculty and btuff clear directions and 
to provide personnel policies that are jtst. Finally, ad- 
ministrators must always be concerned with both the 
legaliiy and the nK)rality of their actions. 

Although the law is not the same in the public and 
private sectors. Catholic school administrators need some 
understanding of the evolution of school law in the public 
sector. Court decisions can offer giMdance for Catholic 
school administrators seeking to develop legally sound 
and rriorally just policies and procedures. A brief men- 
tion of significant public sector cases is in order. 

The last twenty years have witnessed a dramatic 
increase in the numbers and kinds of lawsuits brought 
against schools in general. Prior to the 1960s, very few 
cases involving parents, students, and/or teachers rc- 
Q suited in findings against the school. 

The few cases which were brought were generally 
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decided in favor of the school since judges practiced the 
doctrine of judicial restraint, a belief which basically means 
that courts will not interfere in decisions made by profes- 
sionals, unless blatantly unfair action has been taken. While 
that doctrine is still practiced today, juuf;es seem to be 
somewhat more willing to decide against the school, par- 
ticularly in the area of discipline. 

A landmark college case which set the stage for many 
education cases, Dixon v, Alabama State Board of Education 
294 F. 2d 150, cert, denied 368 U.S. 930 (1961), involved 
students who were suspended from school for taking part 
in a lunch counter sit-in. The justices ruled that students 
in public colleges and universities had a rght to procedural 
due process. College administrators could no longer arbi- 
trarily dismiss students or teachers at wili. The accused had 
to be given a minimum of due process. Steps in due process 
include: (1) notice, the person is told what it is he or she is 
alleged to have done; (2) hearing, the person is given an 
opportunity to present his or her side of thr story; (3) before 
an impartial tribunal and the law assumes that a college or 
university official will be an impartial party. Thus, the court 
reasoned that education in a state university is a prof)erty 
interest. The court did not require a full-scale hearing for 
the students, but it did require that the basic elements of due 
process be met: notice and a hearing before an impartial 
tribunal 

After the Dixon case, many similar elementary and 
secondary cases were litigated. Three of these are particu- 
larly significant. Tinker v. Des Moines Independent Commu- 
nity School District et al 393 U.S. 503 (1969) produced the now 
famouF statement, "It can hardly be argued that either 
students or teachers shed their constitutional rights to 
freedom of speech or expression at the schoolhouse gate" 
(p. 506). Although this case involving students who were 
suspended from public elementary and secondary schools 
for wearing black arml^nds to protest the Vietnam War is 
rightfully associated with First Amendment freedom of 
speech rights, it is very significant in Fourteenth Amend- 
ment due process considerations as well. In the public 
sector. First Amendment rights cannot be restricted without 
due process of law. 

A second landmark public school case, Goss v. Lopez 419 
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U.S. 565 (1974), involved Ohio public school students 
who, without a hearing, had been suspended from school 
for up to ten days. The Supreme Court ruled that 
suspended public school students do have rights to at 
least mininuil due process protections. In an opinion that 
might provide food for thought for any administrator, 
public or private, the court stated: 

In holding as we do, we do not believe 
that we have imposed procedures on 
school disciplinarians which are inappro- 
priate in a classroom setting. Instead we 
have imposed requirements which arc, if 
anything, less than a fairminded principal 
would impose upon himself in order 
to avoid unfair suspensions (p. 583). 

The Goss court called for actions based on a moral 
viewpoint, a sense of fair play, as much as on what the 
Constitution does and does not require. Courts rely on 
an expectation that educators are trying to do the right 
and honorable thing. Since educators are supposed to be 
modeling appropriate behaviors for SiUdents, courts will 
hold educators to strict standards of "fair play" where 
student misconduct is alleged. 

In a second case heard the same day as Goss, Wood 
V, Strickland, 420 U.S. 308 (1974), the court ruled that 
school officials could be held liable for damages if their 
actions violated the rights of students. By 1974, then, the 
rights of public sch'X)l students and teachers appeared to 
be firmly established. Even though some Supreme Court 
cases in the last three years show a somewhat more 
conservative interpretation of the rights of public school 
students, the right to due process has remained largely 
unchallenged. 

Private schools are expected to be fair in their deal- 
ings with students and teachers, but that fairness is 
judged by the provisions of Ihe contract existing between 
the school and the student or teacher. No constitutional 
due process protections exist in Catholic schools. Because 
the Catholic school is not an extension of the state, 
students and teachers cannot generally claim constitu- 
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This lack of constitutional safeguards does not mean 
that Catholic schools may be arbitrary in their dealing 
wiih parents, students, and teachers, but it does mean that 
the Catholic school does not have to accept all the 
behaviors that the public school has no choice but to 
accept. 

While the public school administrator has a fairly 
large Ixxiy of case law available to help in understanding 
the rights of students, parents, and teachers in public 
schools, the Catholic school administrator has no compa- 
rable guiJe. 

The k St fifteen years, however, have seen a rise in the 
number ot cases brought by Catholic school students, 
parents, and teachers. The reticence that once seemed to 
preclude a church member's suing a church authority Ims 
largely disappei ed. In the past, the doctrine of separa* 
tion of church and state has protected church sponsored 
schools from being successfully sued. Recent decisions 
suggest that that doctrine does not offer a church-related 
institution absolute protection from successful lawsuits. 

A small but growing body of case law is emerging in 
the area of private (and, therefore. Catholic) school law. 
The fact that only one private school car?, RendeU-Baker 
V. Kohn (1982) has reached the United States Supreme 
Court and the Court failed to find for the teacher, may 
indicate tiie reluctance of the high court to intervene in 
private educu '-.n. The strong dissent in RendeU-Baker, 
along with thi» decisions conung from state and circuit 
courts, however, suggests that private school law is in a 
state of flux. The next several years should prove most 
crucial in the development of case law for the private and, 
therefore. Catholic school. 

There are few legal resources available to tn. Catholic 
school administrator. Three NCEA publications sh< ild 
prove helpful: Steve Pennuth, da/. TheLawJheStuisnt 
and the Catholic School (1981); Mary Angela Shaughnessy, 
School Law Primer: A Guide for Boani Members in Catholic 
Schools (1988), In addition, the NCEA publishes The Private 
School Law Digest edited by Mary Agnes Lentz. 

The study of the law as it impacts Catholic schools 
O is relatively new and is one that needs development so 

*ha* adnunistrators of Catholic schools can be more 
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knowledgeable about the rights of students and teachers 
in their institutions and more cognizant of their own re- 
sponsibilities to protect those rights. 

Catholic school adnunistrators, concerned with both 
the duty to act justly and with the desire to avoid 
lawsuits, are wise to seek guidance in the wnting of 
dvKiiments, particularly handbooks. Thus, the purpose 
of this book is to provide an introduction to the laws 
affecting theadnunistration of Catholic schools as well as 
to offer specific advice on the content and wording of 
faculty, parent/student, and board handbcrks. 
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CHAPTER I 



THE LAWS AFFECTING 
CATHOLIC EDUCATION 
IN THE UNITED STATES 



The laws affecting education in the United States 
today can generally be classified according to 
four categories: (1) constitutional law (both state 
and federal); (2) administrative law: statutes and regu- * - 
lations; (3) common law principles; and (4) contract law. 
It must be kept m miod from the outset that public school 
law and nonpublic school law (in this case. Catholic 
school) differ greatly in many respects, primarily because 
the two scha ' systems evolved from opposite sources. 

Constitutional Law 

Federal constitutional law 

Federal constitutional law protects individuals against 
the arbitrary deprivation of their constitutional freedoms 
by government anu government officials. Students and 
teachers in public schools are protected by constitutional 
law since public schools are governmental agencies and 
the administrators of public schools are puHic officials. 
Students and teachers in nonpublic schools are not pro- 
tected by federal constitutional law because private schools 
are private agencies. When a student enrolls in j Catholic 
school, that student and /or the parents voluntarily sur- 
render certain constitutional protections while in the 
Q Catholic school. Of course, a person in a private institu- 
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tion can always voluntarily leave that institution and 
enter the public sector where.' constitutional rights are 
protected, but as long as the person reniains in the 
private sector, the Constitution offers no protection. 

Therefore, what cannot lawfully be done in a public 
school may be done in a Catholic school, e.g., the First 
An)endn\ent to the Constitution protects an individual's 
right to free speech. Therefore, adnunistrators in public 
schools may not make rulej> prohibiting the expression 
of unpopular viewpoiats. Since no such constitutional 
protection exists in the Catholic school, adnunistrators 
may restrict the speech of both students and teachers. 

State constitutional law 

On the other hand, however, state consHtutional law 
may apply to private as well as public schools. It is not 
unusual to find a statement such as, "Anyone operating 
an educational mstituticn in this state shall be required 
to — " So long as whatever is required does not unfairly 
impinge upon the rights of the private educational insti- 
tution and can be shown to have some legitimate edu- 
cational purpose, priv^*e schools can be compelled to 
comply with the state constitutional requirements which 
normally are not as restrictive as those of the federal 
Constitution. 

Mix of federal and state constitutional law 

The only situation in which a private school can be 
required to grant federal constitutional protections is if 
state action can be found to be so jDcrvasive within the 
school that the school can fairly be said to be acting as 
an agent < f an indi'.ndual state. State action can be 
defined as 

In general, term used in connection with 
claims lender due process clause and Civil 
Rights Act for which a private citizen is seeking 
damages or redress because of improper gov- 
ernmental intrusion into his life. In determin- 
ing whether an action complained of consti- 
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tutes "state action" within the purview of the 
Fourteenth Amendment, court must deter- 
nune whether sufficiently close nexus exists be- • 
tween state and challenged action so that the 
action may fairly be treated as that of the state 
itself (Black, p. 1262/. 

Therefore, if state action can be demonstrated to exist 
in an institution or a specific program or activity of an 
institution, constitutional protections (of which due process 
is a major one) must be provided. 

As Black's definition points out, the factor which 
determines the existerice of state action is the nexus 
(relationship) between the state and the challenged ac- 
tion. 

Given that nonpitblic schools have the right to exist. 
Pierce v. Society of Sisters (1925), and since they are not 
bound to grant constitutional protections, unle > signifi- 
cant state action i.*^ found, litigants alleging a dcaal of 
constitutional rights will have to prove the existence of 
significant state action within the institution before the 
court wiM grant relief. It is very important for Catholic 
school officials to keep these facts in mind. Jt is not 
uncommon for parents, students, or teachers to claim that 
their fedc^ral constitutional rights have been violated in 
the Catholic school when, in fact, no constitutional rights 
ever existed. 

Some of the main arguments advanced to prove the 
presence of state action in private educational institutions 
are: (1) an institution's acceptance of government monies; 
(2) the tax- exempt status of the private instihition; (3) 
education as a quasi state function (sometimes called a 
"public benefit theory" since schools, particularly ele- 
mentary and secondary ones, perform a public service); 
and (4) state involvement with the school through ac- 
creditation or similar procedures and/or statutory re- 
quirements with which the school complies. 

Three nonpublic school cases (one from a non-sectar- 
ian school and two from Catholic schools) are examples 
of cases in which private school students advanced "state 
action" arguments which, if accepted by the courts. 
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would have entitled them to the protections of the federal 
Constitution. 

A 1970 Indiana case. Bright v. Isenbarger 314 F. Supp. 
1382, involved two high school sophomores suspended 
for the duration of the school year from a Catholic school 
for violation of a rule. The dismissed students alleged 
state action because of the following factors: the state 
regulated the educational standards of private schools; 
the slate granted private schools tax-exempt status; and 
the school received some state and federal aid. The court 
rejected the plaintiffs' arguments and stated that no sig- 
nificant state action was present. Further, the court held 
that even if significant state action had been found, it 
would have to be substantially involved in the contested 
activity, for example, the expulsion or the disciplinary 
code. The court concluded: 

Not only do plaintiffs fail to have any com- 
pelling judicial support for their contentions 
but they have invited this court to adopt a 
rationale of decision which would effectively 
eliminate private education . ... A decision 
which would encompass such a result raises 
questions of profound constitutional 
significance, since the right of parents to 
maintain and of children to attend private schools 
is annong their fundamental personal liberies 
and enriches our highly valued tradition of 
social pluralism. . . . Yet the fact that the State 
provides tuition-free schools in order to 
promuie an educated citizenry does not meaii 
that all private educational institutions perform 
a "public function" (pp. 1397-98). 

The Bright court definitively rejected the "public bene- 
fit' theory as it applies to the Catholic school. One cannot 
conclude that private schools perform a public function 
because they perform a public service. 

In the second significant case, Geraci v. St. Xavier High 
School Ohio Opinions 13 3d 146 (1978), a student who had 
been expelled for encouraging someone to throw a pie 
in the face of a teacher, sought to invoke the state action 
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argument. The plaintiff alleged that state action was 
present and that he was entitled to constitutional protec- 
tions, the same way a student in a public high school 
would be. The court sought to determine whether a 
"symbiotic relationship" (cf. Black's "nexus") existed 
between the state and the administration and operation 
of the school such that state action could be proven to 
exist. Earlier public school decisions (cf, Goss v. Lopez 419 
U.S. 565, 1975) clearly stated that public education was a 
right extended by the state, and, therefore, state action 
was present in the conduct of public school officials: in 
Geraci, the court had to determine whether state action 
could possibly be construed as being present in any of the 
school's operations. The court did not find a symbiotic 
relationship, nor any other type of state action present in 
the school and ruled ;hat private schools are «iot bound 
by due process considerations as required by the federal 
Constitution. However, the court did indicate ihat courts 
could intervene in the disciplinary proceedings of private 
^hools; 

A private school's disciplinary proceedings 
are not controlled by the due process clause, 
and accordingly such schools have broad dis- 
cretion in nuking rules and setting up proce- 
dures for their enforcement, nevertheU ^, under 
its broad equitable powers a court will inter- 
vene where such discretion is abused or the 
proceedings do not comport with fundamental 
fairness (pp. 149-50). 

This court suggests that, even if state action does not 
exist in private schools, the schools may still be held to 
a standard of "fundamental fairness." This phrase is 
sometimes used as a synonym for due process, although 
constitutional due process requires specific protections as 
laid down in the law and interpreted by the courts. 
Fundamental faimess in a Catholic school, though akin 
to constitutional due process, is not to be equated with 
it. 

In a case similar to Geraci in 1976 in Delaware, Wisch 
V. SanforJ School Inc. 420 F. Supp. 1310, a student was 
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expelled for using marijuana. The student argued that 
the presence of federal funds in a private school consti- 
tuted state action, thus requiring that constitutional 
protections apply. The federal funding took the follow- 
ing forms: transportation subsidies; National School 
Lunch Program aid; ESEA funds; a part-time driver 
education instructor salary; and a federal grant for a 
radio station. The court rejected the argument that the 
above forms constituted state action. However, the court 
did scrutinize the school's rules and the dissenun;*tion of 
the code of conduct to determine that contractual, pro- 
cedural fairness had been given the plaintiff. The court 
specifically addressed the basic fairness provision in a 
private school-student relationship and stated that such 
a provision would have been better met by a written 
disciplinary code. While the courts do not tend to find 
state action present in private schools, they are looking 
for some kind of fairness, as the above cases demonstra te. 

The private school cases just cited indicate that, with- 
out a finding of significant state action in a private school 
or an activity, the courts v,iil not hold private school 
administrators to the requirements of constitutional 
protections. The case law should not be interpreted to 
mean that private schools and their administrators can 
do anything they wish to students and the courts will not 
intervene because of the absence of state action. Case law 
is constantly being developed, and so it is difficult to lay 
down hard and fast rules. No case involving student 
discipline in a private school has ever reached the Supreme 
Court. In a 1982 case, Rendell-Baker v. Kchn, 102 S.Ct. 
2764, which involved a teacher dismissed from a private 
school that received over 95% of its funding from the 
government, the Supreme Court declined to find state ac- 
tion. The Court, however, ruled instead that the state 
would have had to be involved in the contested activit}' 
(in this case, the disnussal), before state action would l;e 
found to be present to such a degree that the protections 
of the Constitution could be invoked. 

The above discussion emphasizes, however, that while 
courts may not be willing to accept the state action 
Q argument in cases involving student and teacher rights, 
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they do look for the presence of fairness in a school's 
dealings with students and teachers. 

In any consideration of fairness in the private sector, 
some discussion of due process in the public sector is in 
order. Almost all cases concerning student and teacher 
rights in public schools involve the legal concept of due 
process. Although constitutional due process is required 
in the public schools and not in the nonpublic schools, 
administrators may find knowledge of due process and 
its implications helpful in the development and implem- 
entation of rulef procedures, and policies. Sonte histori- 
cal background concerning due process is necessary if 
administrators are to develop policies which are legally 
and morally defensible. 

Due Process 

The democratic principle of due process has its basis 
in the theory of social contract. Plato was among the first 
to articulate this theory which was substantially devel- 
oped in modem times by Locke and Rousseau: 'The 
justification for the state's existence, according to Locke, 
was based on its ability to protect those rights better than 
individuals could on their own" (LaMorte, 1977, p. 32). 
Locke's ideas are reflected in the Declaration of Inde- 
pendence which guarantees 'certain inalienable rights, 
among these are life, liberty and pursuit of happiness." 
The Fifth Amendment to the Constitution guarantees that 
no person shall "be deprived of life, liberty or property, 
without due process of law." The Fourteenth Amend- 
ment extends that guarantee to the actions of individual 
states and protects the citizen against arbitrary state 
action: "No slate shall make or enforce any law which 
shall abridge the privileges or imnr. unities of the citizens 
of the United States; nor shall an;' State deprive any 
person of life, liberty or property, without due process of 
law"(Amendinenl XIV, Section 1, The Constitution of the 
United States, adopted 1868). 

The Civil Rights Act of 1871 protects persons whose 
individual constitutional rights are denied by state au- 
thorities. 
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The Civil Rights Act applies to persons acting--or 
upon the receiving end of actions "under color of state 
law^ {15 American Jurisprudence 2d 4151 The actions of 
private individuals who are not in some way function- 
ing as agents of the state are not governed by the Civil 
Rights Act or by the provisions of the Fifth and Four- 
teenth Amendments. 

Therefore, Catholic schools generally cannot be legally 
required to provide constitutional due process protec- 
tions unless state action can be found in the school or 
unless such protections are guaranteed by contract. 
Nonetheless, Catholic schools should develop and act 
upon a due process model which, while not a constitu- 
tional one, is one that protects the rights of individuals 
in the light of the Gospel and church documents. 

Although much has been written about due process, 
one of its simplest definitions is simply "fairness." Persons 
expect that parties to a suit in court will be treated fairly 
by the judge and/or the jury: anyone accused of a crime 
will be told what ft is that person is alleged to have done 
(notice); he or she will be given a hearing or trial by an 
impartial party; the accused will be able to confront the 
accusers (cross-examination) and call witnesses. These 
expectations have been defined as "procedural due proc- 
ess." 

Kern Alexander (1980) has discussed procedural due 
process as "if an individual is to be deprived of his life, 
liberty or property, a prescribed constitutional procedure 
must be followed" (p. 343). 

Procedural due process has also been discussed by 
way of questions: What process is due? What proce- 
dures are followed? Are they reasonable? Are all 
persons treated fairly and, insofar as possible, in the same 
way? Are there clear procedures that persons can expect 
will be followed? 

Traditionally, the courts have held that there are two 
types of due process: procedural and substantive. The 
concept of substantive due process is somewhat more 
difficult to understand than is the concept of procedural 
due process. Its root word, substance, might be helpful 
^ in understanding the concept. A person cannot violate 
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someone's substantive due process rights unless the 
''substance'' of which one is to be deprived is one to which 
the individual has an existing right in the first place. 

Kern Alexander 0980, p. 343) has discussed substan- 
tive due process as follows: "If a state is going to deprive 
a person of his life, liberty or property, the state must have 
a valid objective and the means used must be reasonably 
calculated to achieve the objective." Substantive due 
process can also be defined as fundamental reasonable- 
ness or fairness (the reasonableness or fairness that public 
schools must provide is found in the Constitution). 
Substantive due process involves moral as well as legal 
ramifications: is this action fair and reasonable? Substan- 
tive due proces:^ applies wherever property or liberty 
interests can be demonstrated. 

Property interest has been defined as "everything 
which is or may be the subject of ownership, whether (it 
is] a legal ownership ... or a private ownership" ( Black, 
1979, p. 1095). A person's tangible property constitutes 
a property interest. In the public sector, the right to an 
education in government- maintained schools is a prop- 
erty interest guaranteed by the state. But certain condi- 
tions must be met before a property interest, such as 
tenure, can be advanced. 

Although persons in Catholic institutions may not 
have constitutional protection of their property rights 
(e.g. a teacher's employment contract, a parent's assur- 
ance that a child is being educated, and /or the child's 
right to learn in a safe environment), such persons do 
have property protections founded in law. The Supreme 
Court in Board of Regents v. Roth 408 U.S. 564, 92 S. Ct. 2701 
(1972), involving the non-renewal of a one-year teaching 
contract of a first-year professor, declared: 

To have a property interest in a benefit, a 
person clearly must have more than an abstract 
need or desire for it. He must have more than 
a unilateral expectation of it. He must, instead, 
have a legitimate claim of entitlement to it. 

It is a purpose of the ancient institution of 
property to protect those claims upon which 
^ people rely in their daily lives. . . (p. 577). 

,- 
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This statennent is important to keep in mind when one 
begins to consider the rights of students and teachers in 
private schools and the responsibilities of private school 
administrators in protecting those rights. The Roth case 
provides further direction for the private (as well as the 
public) school administrator who might he tempted to 
think that, if a right cannot he found in the federa^ 
Constitution, one need not be too concerned with its 
protection. In Roth the court clearly stated that the 
Constitution does not create property interests; such 
interests are created and governed by the ind^>endent 
and separate entity which can he considered the source 
of the interests, such as state law or contract law. Con- 
tract law, which is the main source of the law for Catholic 
schools, thus may require Catholic schools to grant some 
degree of due process to persons in those schools. 

The above- cited Roth case indicated that a person has 
to be able to claim a particular right heiote the court can 
uphold that right and l)efore any administrator can he 
held responsible for protecting it. The court clearly 
stated that tenure has to be achieved according to the 
regulations established by whatever body is charged 
with the responsibility for developing those standards. A 
person must be entiUed to tenure before he or she can 
claim a right to re-employment. The court in Roth held 
that without a clear right to tenure, a property interest, 
the employee could not enlist the court^s aid simply 
because of a wish to be re-employed. 

The Roth court found that no constitutional right to 
due process existed because the instructor had no prop- 
erty interest in the renewal of his contract, which was 
clearly a one-year contract, and because the court could 
find no violation of a liberty interest (a person's interest 
in or right to reputation). 

If the instructor had been able to prove damage to 
reputation, then, the court indicates, a different decision 
might have been reached. 

The Roth case provides a clear example of lack of 
property interest and demonstrates the possible outcome 
of any lawsuit brought by a teacher who had been 
^ employed in any school system (public or private) for a 
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period of time less than that required for tenure. The 
longer the teacher has been employed by a school the 
more difficult it is to disnuss the teacher, as the following 
case illustrates. 

In a situation somewhat similar to Roth, Perry v. 
Sindermann 408 U.S. 593 (1972), the court found for the 
teacher because the teacher had been employed for ten 
years. Thus, the court reasoned that an expectation of 
continuing employment had been created and that the in- 
structor had a property interest in re-employment. 

Tenure has been defined as an expectation of continu* 
ing employment. In the Catholic school system, it is rare 
to find a written policy regarding tenure. Some Catholic 
school administrators nuiintain that everyone is on a year- 
to-year contract and that anyone can be dismissed at the 
end of the school year. The Shideman case indicates that 
such an assumption may be false. Some courts cuss 
a concept called de facto tenure (tenure in fact). In 
Sinderman, the court ruled that the school had CTeated an 
expectation of continuing employment by employing the 
instructor for ten years and therefore, the teacher had 
tenure in fact. It would thus seem that Catholic schools 
could find thennselves in the position of having created 
de facto tenure situations. 

Although Catholic schools are not required to follow 
constitutional due process procedures, these and other 
nonpublic schools can learn much from cases alleging 
deprivation of constihitional rights in the public school. 

It would seem that the Judaeo/Christian ethic requires 
that at least the rudiments of due process be afforded 
persons in Catholic institutions. Granting a minimum of 
due process would not only meet the demands of the 
Gospel, but it would also help to insure that Catholic 
schools are acting in a wise and ethical manner. 

Administrative Law: Statutes and 
Regulations 

Adntinistrative law, which encompasses federal and 
state statutes and regulations, governs the public school 
and may govern the private school as well. Failure to 
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comply with reasonable regulaticr" '^an result in the 
imposition of sanctions. The relative*^ recent case of Bot 
Jones University v. United States 103 S. Ct. 2017 (1983) 
illustrates this point. When Bob Jones University, a 
nonpublic institution, was found to use racially discrinni- 
natory admissions policies, the Internal Revenue Service 
withdrew the university's tax-exempt status based on a 
1970 regulation proscribing the granting of tax-exempt 
status to any institution which discriminated on the basis 
of race. Before a private school will l>c forced to comply 
with a law or regulation, the state will have to demon- 
strate a compelling interest in the enforcement of the regu- 
lation. Black (1979) defines compelling state interest as 
a: 'Term used to uphold state action in the face of attack, 
grounded on Equal Protection or First Amendment rights 
because of serious need for such state action" (p. 256). 

In the Bob Jones case, the government's compelling 
interest in raaal equality was sufficient for the court to 
order Bob Jones University to comply with the anti- 
discrimination regulation or lose its tax-exempt status. 

Other examples of compelling state interests in edu- 
cational coricerns might be curriculum or graduation 
requirements, teacher certification and school certifica- 
tion regulations. In these cases the state could very 
possibly prove a compelling state interest in the proper 
education of the public. 

The state cannot |:>ass laws so restrictive that a school's 
existence is placed in jeopardy. The right of the private 
school to exist was firmly established by the Supreme 
Court in 1925 when two agencies operating private schools 
brought suit challenging an Oregon statute which would 
have made public education compulsory. In this land- 
mark case. Pierce v. the Society of Sisters 268 U.S. 510 (1925), 
the Suprenw Court decided the statute unconstitutional 
not only because it interfered with the rights of the school 
owners, but also because it interfered with the right of 
parents to choose the education of their children. 

Common Law 

The third type of law which applies to both the public 
O and private sectors (and, indeed, to all cases, whether 
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school cases or not) is the common law. Black's Law 
Dictiomry (1979) defines common law: 

As distinguished from law created by the 
er^ctment of legislatures, the conunon law 
comprises the body of those principles and rules 
of action, relating to the government and secu- 
rity of persons and property, which derive their 
authority solely from the usages and customs of 
inunemorial, antiquity, or from the judgments 
and decrees of the courts recognizing, affirm- 
ing, and enforcing su.h usages and customs; 
. . . "ComnK)n law" consists of those principles, 
usage and rules of action applicable to govern- 
ment and security of persons and property 
which do not rest for their authority upon any 
express and ]X)sitive declaration of the will of 
the legislature (p. 251). 

Sometimes called judge-made law, common law prin- 
cip es may ar^ be considered to be derived from God's 
law, especially by persons in religious schools. Many 
conunon law principles are founded i.i basic morality, 
such as that contained in the Bible. Therefore, it is not 
uncommon for a court to discuss basic fairness or com- 
mon law standards of decency in a decision, even without 
reference to a specific state or federal law. 

Contract Law 

The fourth kind of law which governs both public and 
private schOiMs is contract law. Public schools are gov- 
erned by contract law in some instances, especially in the 
area of teacher contracts. However, most cases involving 
public school teacher contracts also allege violation of 
constitutionally protected interests as well, so contract 
law is not the only applicable law. 

In the nonpublic school and, therefore, in the Catholic 
school, contract law is the predominant governing law. 
A contract nruiy be defined as: "An agreement between 
two or more persons which creates an obligation to do or 
not to do a particular thing" (Black, 1979, pp. 291-92). 
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Generally, the five l)asic elements of a contract are: (1) 
mutual assent (2) by legally competent parties for (3) con- 
sideration (4) to subject matter that is legal and (5) in a 
fbmt of agreement which is legal. 

Mutual assfiif implies that two parties entering into 
a contract agree to its fHOvisions. A Catholic school 
agrees to provide an education to a student, and the 
parotts accept that arrangement, or a Catholic school 
offers a teacher a contract which the teacher accepts. To 
be binding a contract must have both a legal 'offer' and 
'acceptance'" (Mawdsley and Permuth, unpublished 
manuscript, p. 5). 

Consideration is what the first party agrees to do for 
the other party in exchange for something from the 
second party. The private school agrees to provide 
educational services to a student in return for payment 
of tuition and adhere..ce to school rules. The school 
agrees to pay the teacher a salary in return for teaching 
services. 

Legally competent parties implies that the parties 
entering into the contract are lawfully qualified to make 
the agreement A school is legally qualified to enter into 
contracts to educate students and to employ teachers. 
Parents are legally competent to agree to pay tuition and 
meet other obligations (minor students are not legally 
competent, and so parents or legal guardians must ^gn 
contracts on their behalf). A properiy qualified teacher 
is a legally competent party; a person who does not 
possess the qualifications or skills needed to perform as 
a teacher would not be a legally competent party to enter 
into a teaching contract. 

Legal subject matter assumes that the provisions of 
the contract are legal. An agreement that a teacher 
would not marry a person of another race as a condition 
of employment nught not be legal, as such a condition 
would probably be construed as a violation of anti-dis- 
crimination laws. 

Legal form may vary from state to state. If a contract 
calls for witnesses and no witnesses' signatures are found 
Q on the contract, then the contract is probably not in 
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proper legal form. If any one of the five elements of a 
contract is missing, the contract may be held to be null 
and void. 

Cases involving student and teacher discipline (par- 
ticulariy, dismissal) in Catholic schools often allege breach 
of contract: 

A breach of contract occurs when a party does 
not perform that which he or she was under an 
absolute duty to perform and the circumstances 
are such that his or her failure was neither 
justified nor excused (Gatti and Gatti, 1983, p. 
24). 

Breach of contract can be committed by either party to 
the contract (the school/administrator or the teacher or 
student). It is generally conceded, however, that it is 
futile for a school to seek to bring breach of contract 
ciiaiges against a teacher who wants to terminate a 
contract; it is highl/ unlikdy that a judge will compel a 
person to teach against his or her wishes. Hit .orically, 
courts will not compel performance of a contract, since a 
contractual arrangement is seen as a private arrangement, 
and courts will not force persons to associate with each 
other against their will. The remedy f jr breach of contract 
is damages. In order for a school to collect damages, it 
would have to show that it had been damaged. Gener- 
ally, a court will rule that it is not very difficult to replace 
a teacher, and so damages are not appropriate. 

While teachers can usually break Uieir contracts with- 
out severe consequences, schools and administrators who 
tenninate a teacher's employment during a contract term 
without just cause or who terminate a student's enroH^ 
ment without just cause can ordinarily expect to pay 
danuiges if a lawsuit is filed. Two cases involving breach 
of contract in Catholic schoois will illustrate the concept. 

In the breach of contract case of a teacher in a Ronuin 
Catholic school, Weithoffv. St Veronica School 210 N.W. 2d 
108 Michigan, (1973), the court concerned itself with the 
case of a woman who had been dismissed from her 
^ position because of her marriage to an ex-priest. The 

ERIC - 

29 



The Laws Affecting Catholic Education In The United States 



ERIC 



court was careful to note that a church-sponsored school 
could contractually require teachers and other employ- 
ees to observe the tenets of its faith. The testimony shows 
that a new regulation requiring teachers to be practicing 
Catholics had been adopted by the school boaid but had 
never been promulgated. Therefore, the court held that 
the school could not legally dismiss the teacher without 
being liable for damages. Obviously, if the principal 
and/or school board had been careful to disseminate its 
regulations, this case might have had a different ending. 

An opposite conclusion was reached in the sinular 
case of Steeber v. Benilde-St, Margaret's High School No. 
D C. 739 378, Hennepin County, Minnesota, (1978) in 
which a teacher protested the non-renewal of her con- 
tract following her remarriage after a civil divorce. The 
court upheld th? right of the school to terminate the 
teacher's contrac. s?nce she was no longer a member in 
good standing of the Catholic church. 

In the first case, the school breached its contract with 
the teacher because it failed to promulgate the rule to 
which it sought to hold the teacher. In the second case, 
though, in a very similar situation, the court ruled in the 
school's favor because the school had properly pro- 
ceeded according to its contract. 

William D. Valente (1980) offers this advice to teachers 
in private schools who think that their rights are being 
violated: 

Thus, a teacher who is offended by private 
school orders that suppress speech, invade 
privacy, or impose disciplinary sanctions with- 
out notice or hearing must look else where 
than to constitutional doctrines for legal 
relief, except in the unusual situation where the 
private school is considered to be engaged ir 
official government action (p. 464). 

The "elsewhere" to which a Catholic school teacher 
must look is, generally, contract law. Mr. Valente's 
words arc a timely admonition to faculty in Catholic 
schools as they consider their rights and i '^ponsibilities 
and to administiators as they develop, revise and imple- 
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ment contracts and handbooks. 

The relationship of both public and private institutions 
to students has been compared to that of a fiduciary. 
Professor Warren Seavey first applied this theory to 
public institutions in 1957, three years before the landniark 
Dixon case. Seavey maintiiined that because an educa- 
tional institution was subject to the duties of a fiduciary 
in dealing with its students, it should at least have to 
explain to students what rights they are waiving when 
they (or their parents) sign a form. Writing in the Harvard 
Law Review, Professor Seavey takes a strong stand: 

It is shocking that the officials of a state 
educational institution, which can function 
properly only if our freedoms are preserved, 
should not understand the elementary principles 
of fair play. It is equally shocking to find that 
a court support them in denving to a student the 
protection given to a pickpocket (p. 1407). 

'The protection given to a pickpocket'' became an oft- 
quoted phrase and illustrated the apparent injustice in 
giving more protections to common criminals than to 
students. A little more than a decade later. Professor 
Charies Wright (1969), in the Vanderbilt Law Review, would 
seem to apply Professor Seave/s sentiments to the pri- 
vate sector: 

(It] seems. . .unthinkable. . . that the faculty 
and administration of any private institution 
would consider recognizing fewer rights in their 
students than the minimum the Constitution 
exacts of the state universities, or that their 
students would long remain quiescent if a pri- 
vate college were to embark on such a be- 
nighted course (pp. 1027, 35). 

A fiduciary is charged with showing that whatever is 
done is done honestly. This approach would shift the 
burden of proof from the student to the institution. One 
can see elements of the common law and fundamental 
fairness arguments here. A reasonable individual would 
expect that a person or institution charged with the care 
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of others would exercise that care or be able to show just 
cause why the care was not given; thus, one might expect 
the same of an institution chargol with in^rting learn- 
ing. Critics of such an approach may raise any of several 
objections but the theory itself is worthy of administra- 
tive consideration and is one that has been cited by the 
courts. 

The evolution that has occurred since Seave/s and 
Wrighf s statements nught contain a lesson for nonpublic 
school administrators. The day may not be far off when 
courts will require due process protections from private 
school administrators; if the justification for such action 
cannot legitinvitely be found in the Constitution, the 
courts may find it in contract law or statutory require- 
ments 

Duties of Principals and Teachers 
Principals 

Principals generally have numerous duties and re- 
sponsibilities, many of which are not clearly defined in 
any document. The safest course might be for a principal 
to assun\e that he or she is responsible for everything in 
the school. (In a parish school, of course, the pastor 
would have the ultimate authority, as canon law dic- 
tates). The principal may delegate decision-making 
powers to other persons, but the responsibility cannot be 
delegated. If a lawLuit iv'ere to be brought against a 
school and/or a teacher, it is virtually certain that the 
principal would be sued as well 

Principals' duties can be sununarized under two 
headings. 

(1) policy fonnation and cbnununication of rules and 
policies and, 

(2) supervision of teachers and other personnel. Almost 
every activity a principal does can be placed under one 
of these two categories 

Even though school boards and pastors may have the 
iiiM responsibility for ultimately approving policy, the 
principal should play a crucial role in developing it. It 
Q is hard to imagine a Catholic school board's writing and 
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approving policy without seeking the principars input. 
The best modeb for policy development are ones that 
either have the principal write the first draft of the policy 
and bring it to the board or a committee for discussion 
and revision or have the principal serve as a mend)er of 
a committee developing policy in a given area or areas. 
It is important that both pastor and board recognize the 
principal as the educational expert in the school and 
utilize that expertise to the fullest extent possible. Prin- 
cipals also cowununicate policy and provide for its im- 
plementation. 

One of the prindpal's most serious responsibilities is 
the supervision of teachers. It is crucial that adnunistra- 
tors, teachers, and board members understartd that the 
supervision and evaluation of ieachers are the principal's 
responsibility. The principal is supposed to insure that 
the best possible educational experience is given to stu- 
dents. In reality, supervision is quality control for the 
school. 

Supervision of personnel is not just determining that 
persons are performing their tasks in a satisfactory manner; 
it is also job protection for the teacher. If a principal does 
not supervise a teacher, and allegations are later made 
against the teacher, the principal will have .10 evidence 
to use in support of the teacher. If a teacher is faced with 
a malpractice siuit charging failure to teach or inadequate 
teaching, the principal is the person best-equipped to 
assist the teacher in meeting those charges. One would 
hope that the principal's supervisory data show that the 
teacher was doing an adequate job in the classr^m. 



Teachers 

The duties of teachers can also be classified under two 
headings: (1) implementing school rules and policies and 
(2) supervising the safety and learning of students. 

It is important that teachers understand that their job 
is to implement rules, even if they do not personally agree 
with them. Lack of agreement is not a reason to fail to 
enforce a rule. If a teacher cannot support a given rule 
or policy, that teacher can use whatever channels exist to 

ERJC 19 no 



The Laws Affecting Catholic Education In The United States 



ERIC 



modify the rule, but until a change is made, the teacher 
is obligated to follow the directive. If a person cannot, 
in conscience, support the action required and change 
cannot be effected, then that person's only real choice is 
to leave the situation and seek other employn\ent. 

Supervision of children's safely and learning has both 
mental and physical implications. It is not enough for a 
teacher to be bodily present; the teacher must concen- 
trate on the students. There have been a number of 
student accidents and injuries that could have been 
avoided if the teacher had been paying closer attention 
to the students. The concepts of mental and physical 
supervision will be discussed in greater detail in the last 
chapter. 

The following chapters will deal v^th faculty, parent/ 
student and board handbooks. The last diapter will 
discuss some specific areas of tort liability concern. 
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FACULTY 
HANDBOOKS 



he development and/or revision of a faculty hand- 



book may well be one of the most important re- 



X sponsibilities facing an adnunistraton Administra- 
tors and teachers can much more easily know what is ex- 
pected of them if all policies and pertinent information 
are gathered into one document. 

New adnunistrators may find themselves in a situation 
in which no handbook exists or in which the existing 
handbook is very incomplete or seemingly inappropriate 
or even at odds with what the new administrator desires 
in the school. 

Seasoned administrators may feel that their handbooks 
are inadequate and could stand improvement but may 
decide, consciously or not, that there are more important 
claims on their time. 

So a new or veteran administrator may know that the 
school handbook needs revision but may be at a loss as 
to where to begin the process of developing or revising 
a handbook. The following pages will suggest areas that 
should be considered in the formulation of a legally 
sound faculty handbook for the Catholic school. 

One helpful technique, keeping a series of index cards, 
may be employed over a period of time prior to the actual 
composition and dis&?mination of the handbook. Every 
time the administrator thinks of something that should be 




ERIC 



21 

35 



Faculty Handbooks 



in the handbook, that item is written on an index card. 
The adnunistrator may wish to enlist the help of the 
faculty and staff by asking them to submit similar index 
cards containing any items they believe should be in- 
cluded in the handbook. It is helpful to confine each card 
to one item only. 

Later, the cards can be sorted by categories for inclu- 
sion in the handbook. Such an approach can help the 
administrator to understand that writing or revising the 
handbook can be accomplished in steps, rather than in a 
monumental one-time writing. 

There is more than one approach to organizing the 
contents of a handbook. Some administrators prefer an 
alphabetical approach; such an approach certainly can 
make finding items in a handbook easier. However, an 
administrator could decide that a topical arrangement is 
more suitaUe to a given school's needs. 

Exhibit I presents a Faculty Handbook Oiecklist. The 
administrator may want to copy this checklist and use it 
to make notes as this chapter is studied and/or as other 
suggestions or thoughts are presented. The checklist 
could be shared with faculty so that teacher input could 
be gathered. 



EXHIBIT I 

FACULTY HANDBOOK CHECKLIST 




What should a school 
have concerning? 


What does my 
school need? 


Philo«ophy 






Teadiing DuHct 






Non-leaching DuHet 






Snpervlfion of Teachers 






Penonne! Policies 






Sample Forma 
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School Philosophy 

Hie school philosophy should be the l>asis for all 
policies and procedures. Ideally, the life of the school 
should be seen as flowing from the philosophy. Basically, 
the Catholic school philosophy answers the question, 
''What do we as Catholic educators say that we are doing 
in this school?" 

Courts expect that the rules and regulations of a school 
will be consistent with the stated philosophy of the 
school. It is important, therefore, that the administrator 
review rules and proposed rule changes in the light of the 
philosophy. 

Many schools have philosophies, and in those cases, it 
is ii good idea to review the philosophy at least once a 
year in order to evaluate the school's performance against 
the philosophy. Areas of significant disagreement should 
be settled, so that each year the faculty and staff can 
''own'' the philosophy and those policies and procedures 
which emanate from it. 

What about schools that do not have philosophies? 
The administrator would be well advised to begin the 
process of developing a philosophy with the faculty and, 
so far as possible, the parents. Although the development 
and writing of a philosophy is not the purpose of this 
study, some points for philosophy development are 
suggested in the sample handbook outline at the end of 
this chapter. 

The philosophy provides a gauge fcr determining 
policies and procedures and for measuring success in 
attaining them. It would be difficult to justify a policy 
that is clearly at odds with the philosophy of the school; 
furthermore, the philosophy should help in the develop- 
ment of all policies and procedures. 



Teaching Duties 

At first glance, it might appear that teaching duties 
should occupy the bulk of the handbook. Certainly, 
those duties are the ones that are uppermost in the minds 
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of administrators writing or revising handbooks. There 
are at least three main areas of teaching duties. 

Instruction of students 

The first area might be entitled "Instruction of Stu- 
dents." Teachers should be clearly told what they are 
expected to do in the instruction of students. It is not 
necessary to dictate how teachers are to do everything, but 

is necessary to delineate some broad guidelines as to 
what they are to accomplish. 

For example, a handbook might contain some direc- 
tives as to whether textbooks are to be "covered" in their 
entirety; there should be some designation of the persons 
to be consulted for help and direction (principal, depart- 
ment head, grade level coordinator, etc.). Appropriate 
methods of teaching might be discussed. Amounts of 
time given for seatwork or independent study should be 
indicated. 

Minimum and maximum times for homework assign- 
ments should be stated. 

Supervision of students 

A second area might be called "Supervision of Stu- 
dents" within the learning situation. Supervision outside 
the regular classroom learning situation would be dis- 
cussed under non-teaching duties. 

The responsibilities of teachers for students in the 
classroom should be thoroughly discussed. The fact that 
supervision is mental (the person has to be paying 
attention to the students) as well as physical (the teacher 
is bodily present) should be stressed. 

Procedures for leaving students unattended should be 
discussed. There are situations, such as emergencies, that 
could require a teacher to leave a classroom unattended. 
Courts recognize this fact; however, courts do expect that 
students will not be left without directions as to their 
behavior. The standard courts use is: the younger the 
children chronologically or mentally, the greater the 
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standard of care. If a teacher must leave the students, 
what procedures should he followed? How should the 
teacher insure that students know what to do in the 
absence of a teacher? 

Record-kecping/grading 

A third area involving teaching duties would be that 
of "Grading and Record-keeping." The school should 
clearly state what factors are to be considered in the 
detennination of grades. Letter grades and numerical 
equivalents should be defined. 

Teachers should know what their responsibilities 
are in regard to record-keeping. How long should 
attendance records be kept? States have different 
requirements, but, at the minimum, attendance records 
should be kept for five years after the student gradu- 
ates or leaves the school. There have been cases in 
which the police and courts have asked for the school 
to verify a student's attendance on a particular day, 
even several years after an alleged incident occurred. 
If it is possible to keep the attendance records indefi- 
nitely, a school should do so. 

Teachers or the school office staff should keep 
grade books on file, in the event that a student chal- 
lenges a grade or brings a lawsuit necessitating veri- 
fication of a grade. Conflicts regarding grades can be 
avoided if there is a policy in place stating that any 
request for consideration of a grade change must be 
made within a given number of days after the recep- 
tion of the report card. 

Teachers should keep their plan books on file either 
in the school office or in their home in case an educa- 
tional malpractice suit should be filed against them. 
The plan book will indicate that the teacher did follow 
the curriculum and did teach whatever concepts were 
required. 

Professionalism 

Teachers are professionals, and all educators need 
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to be periodically reminded of the expectations of the pro- 
fession and of their duties to the institution which employs 
them. Hence, a principal may wish to include sonr>e 
statennent about professionalism and loyalty in the fac- 
ulty handbook. 

Non-Teadiing Duties 

Non-teaching duties comprise a significant portion of 
teacher responsibility. An adnunistrator might want to 
utilize the index card ntethod and begin writii^g down 
everythiivg a teacher is expected to do diat is not, strictly 
speaking an instructional duty. Even if the school has 
a handbook, an administrator might find that a week or 
so of keeping "non-teaching duties" in mind is a worth- 
while exercise. 

Cafeteria, playground, study hall supervision 

Some non-teaching duties come immediately to nund. 
In the elementary school, teachers are very often assigned 
to supervise the playground and the cafeteria. What 
exactly is a playground supervisor supposed to do? If he 
or she is expected to be present on the playground from 
one bell to the next, that expectation should be stated in 
the handbook. Procedures for accidents and reporting 
fighting and/or other disciplinary problems should be in- 
cluded. 

For teachers assigned to cafeteria or study hall super- 
vision, the san^ types of questions should be answered. 
If teachers are not to leave the students they are super- 
vising except in case of an emergency, then the handbook 
should state that rule. 

Student discipline 

Teachers are expected to enforce student discipline. 
The student disciplinary code should be included in the 
fac Ity handbook, even if it is prinl'Hl in a separate 
handbook for parents and/or students^ so that teachers 
have al! policies and procedures readily accessible in one 
place. The disciplinary actions that are reserved to the 
principal or other administrative personnel should be 

^ 40 



Chapter n 



outUned. 

Field trip policies and procedures 

The area of field trips has been lai^Iy problematic for 
schools, yet, almost all teachers would agree that field 
trips can be very worthwhile parts of the teaching/ 
learning experience. All steps which should be followed 
before taking a field trip should be cited in detail. 

Extra-curricular activities 

Teachers are almost always expected to sponsor some 
sort of extra-curriailar activity. These activities can range 
from candy drives and Christmas plays to coaching 
sports. 

The faculty handbook should state the school's expec- 
tations regarding teacher sponsorship for e\Jra-curricular 
activities. Can each teacher be requird to moderate one 
or more activities? Will the more time-consuming activi- 
ties cany compensation snd, if so, what is the scale of 
compensation? 

The responsibilities of extra-curricular iTKxlerators 
should be presented, perhaps in outline form. Activities 
such as dances might benefit from a checklist-type ap- 
proach so that teadiers can easily see if they have met 
their re$ponsil)ilities. 

Attendance at meetings and other school events 

A final area of non-teaching duties consists of meet- 
ings. What meetings are teachers expected to attend? 
Parent/Teacher conferences? PTA meetings? School 
drama presentations? It might be helpful to publish a 
yearly list of meetings that teachers will be responsible 
for attending. Administratois might wish to reserve the 
right to require attendance at other meetings in the course 
of the year. Perhaps a stalc^m jnt that, as far as possible, 
a certain number of days' notice will be given, would be 
helpful. 
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Supervision and Evaluation of Teachers 

Supervision and evaluation of teachers certainly in- 
volve nuitters of personnel policy. Since the5« activities 
are the most important for both faculty and administra- 
tion, a separate section is H'^voted to their consideration. 

Frequency and format 

Administrators have a responsibility to supervise and 
evaluate teachers. But teachers have the right to know 
approximately how often they can expject to be super- 
vised and what format the report of the supervisory visit 
will take. Therefore, "Supervision and Evaluation of 
Teachers" is a fourth area that should be included in fac- 
ulty handbooks. 

Supervision can be problematic for both the principal 
and the teacher. A principal who never taught any grade 
lower than the sixth rnay feel inadequate in c first grade 
teacher's classroom; a high school principal who taught 
English may feel less than competent in a physics class- 
room. However, administrators and all effective educa- 
tors should be able to recognize good teaching within five 
to ten minutes after entering a classroom If supervision 
is an ongoing, formative process, then both the principal 
and the teacher can grow together and help each other to 
improve the learning environment of the school. If 
supervision is seen as punitive — as something that '.s only 
engaged in if the principal is "out to get a teacher," then 
it will hardly be successful. 

Evaluation is summative: an administrator sums up 
all the available data and makes a decision regarding 
contract renewal. Evaluation of teaching performance, 
then, should be based on more than supervisory data. A 
principal will seek to answer such questions as, "Does 
this teacher support the rules of the school?" "Does he 
or she look after the safety of the children?" as well as 
"Is he or she a good subject matte^ teacher?" Evaluation 
then is a more encompassing concept than supervision, 
but both should be present in a good school. The 
demands placed upon administrators make it too easy to 
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defer supervision; to state that "I wish I could observe 
teachers' classrooms, but I just don't have time" or "Mrs. 
Smith probably isn't doing a very good job, but she is a 
nice person, and 1 don't have the heart to fire her. Besides, 
who needs the hassle anyway?" is unacceptable. 

All school administrato.-^ must understand that teach- 
ers and administrators are in schools fo: the students; the 
students are not there for the teachers' employment. 
Surely, there is no more sacred responsibility than insur- 
ing that students are being taught by capable, competent, 
caring professionals and that all teachers are encouraged 
and given the means to become the best professionals 
they can be. 

Ultimately, it is the princijxil who is responsible for the 
supervision and evaluat'on of teachers even if someone 
else, such as the pastor, signs the contract— because the 
principal is the chief executive officer of the school. 
Supervision and evaluation enable a principal to make 
wise decisions about contract renewal. It is oot just for 
a principal to decide not to renew a teacher's contract if 
the principal has never observed the teacher at work. Un- 
fortunately, most educators can recall one or more situ- 
ations in which a person lost a teaching position bee ^use 
he or she couldn't keep order or was considered incom- 
petent, even though the person's principal had never 
been in the classroom. Written observations that have 
been shared with the teachers invoiv^d provide some of 
the best data available in making employment decisions. 
A principal can use the data to ask questions at the end 
of the year. For example; "We have discussed some of 
the difficulties you have had with keeping the other chil- 
dren on task while you are woiking with the reading 
groups. 1 know that you have tried thus and such a strat- 
egy, and when I last visited your classroom, it seemed to 
be working fairly well. Have you tried any other strate- 
gies or had any other thoughts about how to better the 
learning environment for the students when your atten- 
tion necessarily can't be on the total groupr 

Tl\e handbook should state the school policy on super- 
vision of teachers. Who is responsible for supervising 
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teachers/visiting classrooms? Is it the prindpars sole 
responsibility, or are other persons, such as vice-prind- 
pals, department heads, or level coordinators, involved? 
How often will the teacher be supervised? What format 
will be used? 

Scheduled vs. unscheduled visits 

Will the supervisor's visits be scheduled or unsched- 
uled? If the visits are normaHy scheduled (for example, 
twice a semester or three times a year), does the prind- 
pal/other administrator reserve the right to observe 
classes at unscheduled times? 

The teacher also has a right to know how he or she will 
be evaluated. How will the supervisory visits be incor- 
porated into the end-of-the year evaluation? Who will see 
this evaluation? Will the evaluation become part of the 
teacher's permanent file? Does the teacher have an op- 
portunity to respond in writing to the evaluation? Will 
the teacher's response become part of the evaluation 
record? Considering these questions and developing 
policies to answer them will help an administrator oper- 
ate on fairly solid legal ground 

Although most educators would agree that supervi- 
sion is a formative experience and evaluation is a sum- 
mative one, the distinction becomes blurred in many 
Catholic schools where tiie prindpal serves as both super- 
visor and evaluator. Thoc** :sponsibilities can pres- 
ent very real prol/ljms, A teacher may be relnctant to 
discuss problems with a principal if he or she thinks that 
information could be used against him or her in an 
evaluatk n. Catholic schoo) principals who wear both 
hats need to be especially knowledgeable of human 
relations a^ d of sound legal practice. 

Personnel PolicieG 

The personnel policies of a school should be stated in 
thf faculty handbook. The reasons for which teachers 
may be absent from school represent a major personnel 
policy issue. 
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Sick days, personal days, jiiry duty 

What policy does the school have in regard to sick days 
and personal days? Can unused leave accumulate? If it 
can, is there any upward linut of accumulation? 

Other necessary absences could result from jury duty 
or military responsibility, such as the reserves of the 
armed forces. What compensation will the school give for 
time off? Fbr example, employers are generally legally 
obligated to pay the difference between the teacher's 
regular salary and what he or she is p)aid by the military 
or for jury duty. 

Maternity leave 

The question of maternity leave must also be ad- 
dressed. 

Usually, courts have held that women may continue 
working throughout their pregnancies, as long as they are 
able to perform their duties. The U.S. Supreme Court in 
Monell V. Dept, of Social Services of the City of New York, 436 
U.S. 658 (1978) affirmed this right of women working in 
the public sector. The law is less well-developed in the 
nonpublic sector. However, one could expect that the 
Supreme Court might require the same protections for 
women in the private sector. 

Sex disaimination and maternity leave 

In Dolter v, Wahlert High School 483 F. Sunp. 266 (1980), 
a Catholic school was accused of sex discrimination. This 
interesting case involved an unmarried, pregnant teacher 
in a Catholic school; the woman's contract was not 
renewed because of her condition. The plaintiff had in- 
formed the principal of her pregnancy, but the teacher 
was given a contract for the next year. Subsequent to 
signing the contract, the principal informed the teacher 
that her contract was being terminated. The teacher 
brought suit against the school, alleging viola Jon of her 
rights under Title VII (which prohibits discrimination on 
the basis of sex). She introduced evidence indicating that 
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male teachers known to have engaged in premarital sex 
were given contracts. 

The school maintained that, if the court held that Title 
VII provisions applied in the Catholic school, the holding 
would be a violation of the doctrine of separation of 
church and state as prescribed by the First Amendment. 
The school further alleged that the pregnant teacher^s 
condition rendered her unable to meet the qualifications 
for teaching in a Catholic school, that is, upholding the 
moral teachings of the Catholic Church. The court stated: 

In deciding plaintiff's claim, the court need not 
concern itself in any way with the content of that 
code [moral] nor with the substance of Catholic 
teaching generally. Certainly the court need not 
pass judgment on the substance of the Catholic 
Church's moral or doctrinal prei^pts. The only 
issues the court need decide are whether these 
moral precepts, to the extent they constitute es- 
<^?ntial conditions for continued employment, are 
applied equally to defendant's male and female 
teachers; and whether Ms. Dolter was in fact 
discharged only because she was pregnant rather 
than because she had obviously had pre-marital 
sexual intercourse in violation of defendant's 
moral code. To decide such strictly sex-based 
issues would not to any degree entangle this 
court in defendant's religious mission, doctrines 
or activities; much less excessively so (\. 70). 

'^he court found that Title VII did go/em the Catholic 
school and that, if the school found the condition of the 
plaintiff embarrassing, it could have offered her a paid 
leave of absence instead of terminating her, and thus, in- 
viting a sex discrimination suit. 

To date no court has ordered a nonpublic school to 
reinstate a wrongfully dismissed teacher. Since the 
remedy for breach of contract is dan^ges, a school found 
to be in error nviy well be ordered to pay damages to the 
wronged party. 

The Dolter case is similar to the Bob Jones case. In Bob 
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Jones the court ruled that the state's compelling interest 
in racial equality could lead it to deny tax-exempt status 
to an institution which practiced racial discrinunation. In 
Dolter the court refused to allow a dtholic institution to 
discriminate on the basis of sex. Although the Dolter case 
is not concerned with the tax-exempt status of the school 
one can easily see that persistence in discrinunation on 
the basis of sex nught have such an effect. 

The dilenruna illustrated by these two cases is appar- 
ent-^ny nonpublic school (whether church-related or 
not) that wants to hold teachers to specific standards of 
moral conduct to which they might not be held in the 
public school— should have a written policy clearly de- 
lineating the standards. In addition, the school must be 
fair and consistent in implementing policies. William 
Valente (1980) comnr»ents: 

In the absence of a contrary express con tract term, 
the implication of an obligation not to contradict 
by public action the religious teachings of the 
school may apply to a religious school, and it is 
settled that secular courts will not question the 
validity of religious precepts of any church (but 
only their sincerity) since any judicial clauses of 
the First Amendment (p. 465). 

This case illustrates the importance of having clearly 
written policies with regard to maternity. The Dolter conn 
ruled that religious schools do have a right to set stan- 
dards of conduct, but that those standards must be 
equally applied to all. Simply because the woman is the 
one who becomes pregnant and thus shows that she has 
broken a church law is not a basis fordismissal. The basis 
for dismissal is the breaking of the church law regarding 
premarital sex. 

A Catholic school could have as policy a statement 
such as, "All teachers must uphold the teachings of the 
Catholic Church. Failure to do so may result in dis- 
missal." Such a statement would, of course, encompass 
many areas. The important factor to keep in mind when 
developing policies is that, once adopted, they must be 
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applied equally to all. 

Paternity leave 

More and more fathers are requesting paternity leave. 
The law is still in a formative stage in ihis area, but it 
would seem that the best course of action would be to 
extend to a father the same benefits that would be given 
to a mother. For example, a father should be able to use 
his accumulated sick leave and to take an unpaid leave 
of absence. 

Bereavement leave 

Bereavement leave is another potential source of mis^ 
understanding and comparison-making. It is wise, there- 
fore, to state how many days off are allowed and for what 
degree of kinship. It is generally accepted that a person 
is allowed time off for the death of a spouse's relative 
within the same degree of kinship— such as mother, 
father, sister, brother, grandparents — as would be al- 
lowed for one's own relatives. If exceptions can be made, 
the person responsible for making the exception should 
be nan\ed. 

In all leave situations, the principal might wish to add 
a line stating that the administrator can extend the limils 
of the leave at his or her discretion. Such a statement 
allows for the just handling of situations in which the 
rules simply do not seem to apply. Administrators must 
be careful to make exceptions only when circumstances 
warrant them and to avoid the appearance of favoritism. 

Grievance procedures 

No matter how hard administrators try to be fair and 
just in their dealings with teachers, honest disagreements 
can and do arise. Canon law encourages persons to 
practice subsidiarity, the solving of problems at the 
lowest possible level. Sometimes agreement cannot be 
reached between teacher and principal. In extreme cases, 
grievances may be filed 

If the school or the diocese or the religious congrega- 
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tion does not have a grievance procedure, the pastor or 
other person with appropriate authority should initiate a 
plan to develop a grievance procedure. What constitutes 
matter for a grievance should be clearly defined. All dis- 
agreements between teachers and principals are not griev- 
aiKes. The grievance procedure should contain, at mini- 
mum, the following sections: (1) definition of terms; (2) 
purpose of the grievance procedure; (3) the steps in the 
procedure; (4) delineation of the parties and levels of 
grievance, including what party or parties have the last 
word. 

Tenure/job protection 

A personnel policy of the utmost importance to teach- 
ers is that of job protection. Since the 1979 case. National 
Labor Relations Board v. Catholic Bishop of Chicago, 440 U.S. 
490 (1979), Catholic schools are not required to allow 
unionization of employees. If unions were in existence 
in schools prior to t\ds ruling, they can lawfully remain 
in place. 

Mos': Catholic schools, particularly grade schools, are 
not unionized. Tenure, which is not commonplace in the 
Catholic school systenv is generally defined as an expec- 
tation of continuing employment, as was <iiscussed in 
Chapter I. In the public sector, teachers usually attain 
tenure after three or four years of successful teaching; 
ordinarily, tenure protects public school teachers against 
arbitrary disnussals. Although teachers can still be dis- 
missed for cause, due process safeguards must be met. 

Although Catholic schools may not have formal tenure 
systems and, indeed, many contracts across the country 
are year-to-year contracts, a situation called de facto tenure 
may exist. In fact, many teachers in Catholic schools have 
an expecta'joo of continuing employment. If a Catholic 
school dismissed a teacher who had been working in the 
school for ten years, the court would look at the policies, 
procedures and past practices of the school system. If 
teachers are usually retained in the system after three 
years and rarely, if ever, face non-renewal of contract, de 
facto tenure may be found to exist. While Catholic schools 
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are not bound by constitutional due process, they are 
bound by common law considerations of fairness. 

Tennination and/or non-rpnewal of contract 

Most cases mvolving teachers in both the public and 
private sectors are concerned with teacher dismissals 
and/or the non-renewal of contracts. Obviously, a 
decision to dismiss or not to renew the contract of a 
teacher is one that an administrator should not make 
lightly, and it is one that should be made only after other 
attempts at discipline of the faculty member have been 
made. 

Although the constitutional protections afforded public 
school teachers are not afforded nonpublic school teach- 
ers, both sets of teachers are protected by contract law. 
Administrators iri both schools must honor the provisions 
of the contract made with the teacher or be able to give 
legitinrate reasons for breaking the contract. Courts will 
scrutinize both public and private school contracts to in- 
sure that the provisions of the contract have been fol- 
lowed. While a private school contract may be far less 
involved than a public school contract, it is nonetheless 
a contract. Courts also construe handbooks and policy 
statements as part of the contract existing between teacher 
and employer and will hold school officials to the provi- 
sions of both documents. 

Public school teachers may be discharged for a myriad 
of reasons. These reasons differ from state to state, 
sometimes even from school district to school district. For 
example, the law in the state of Massachusetts prescribes 
that a teacher shall not be dismissed during the duration 
of the contract "except foi inefficiency, incapacity, con- 
duct unbecoming a teacher or superintendent, insubordi- 
nation or other good cause" (General Laws of Education Re- 
lating to School Committees as of January 1, 1984 p. 91). The 
law further specifies the procedural protections which are 
to be given an employee who is faced with dismissal. 

Catholic school administrators should be familiar with 
the laws governing the dismissal of public school teach- 
ei^. These laws can serve as guidelines in developing 
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policies and procedures in the Catholic sector. 

A quick survey of the laws of any state will reveal the 
problems involvecf 'n defining the causes for dismissal: 
what is inefficiency? who decides what it is? when is it 
serious enough to warrant dismissal? 

Generally, statutes consider the following as grounds 
for dismissal: 

Incompetency is a term lhat can encompass any of 
several conditions: physical or mental incapacity which 
is permanent and incurable (although federal laws pro- 
hibiting discrimination against the handicapped must be 
observed); lack of knowledge about the subject matter 
one is contracted to teach or lack of ability to impart that 
knowledge; failure to adapt to new teaching methods; 
physical mistreatment of students; violation of school 
rules; violation of duties; lack of cooperation; negligent 
conduct; failure to maintain discipline; and personal 
misconduct in or out of school (L. Przewlocki, personal 
communication, March 1981). 

Insubordination is generally the willful refusal to 
abide by the rules or the directives of superiors. It can 
be distinguished from incompetency in that an incompe- 
tent person may be involved in the same behavior as an 
insubordinate person, but the incompetent person is not 
assumed to be willfully violating duties and rules. 

Unprofessional conduct can also encompass a wide 
range of behaviors. Unprofessional conduct may be the 
same behavior as personal misconduct. However, while 
all personal misconduct of teachers can probably be 
construed as unprofessional conduct, not all unprofes- 
sional conduct is personal misconduct. For example, it 
might be considered unprofessional conduct to discuss 
school matters at the dinner table if one's school agp 
children are present, even if the children are foibidden to 
repeat the conversation outside the house. It would he 
difficult to put that behavior in the same category as 
personal misconduct, such as sexual offenses or arrest for 
driving while intoxicated. Delon and Bartman (1979, p. 
63) state: 

A variety of charges against school employees are 
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subsumed under the category of "unprofessional 
conduct. Because standards of professional 
conduct are not clearly defined, courts tend to 
require an employer to supiDort such charges 
with substantial evidence. 

Immorality is listed in the statutes of many states as 
grounds for dismissal. However, it is conceded that 
different communities have different standards of moral- 
ity and that those standards change with time. Delon and 
Bartman (p. 65) observe: 

It is not surprising that persons who lose their 
IDOsitions or certification on this ground [immor- 
ality] often urge the courts to declare it unconsti- 
tutionally vague. Because of the stigma that 
attaches to such charges, another frequent allega- 
tion is that proper procedural safeguards were 
not afforded. While sexually related conduct and 
criminal offenses account for most of the dismiss- 
als a r immorality, occasionally other forms of 
misconduct are involved. 

Case law indicates that courts differ in their interpre- 
tation of what constitutes immorality and what consti- 
tutes unfitneso to teach. Some courts have held that 
performing an immoral act may not be justification for 
terminating employment unless proof is available that the 
act somehow affects one's ability to teach. (Cf. Board of 
Education of Long Beach Unified School District of Los Angeles 
County V, Jack M. 566 P. 2d 602, Cal. 1977, which involved 
a teacher who was dismissed after being arrested for an 
isolated incident of sexual misconduct. The court ruled 
that the one incident did not constitute proof of unfitness 
to teach). Standards of "fitness" are changing. For 
example, possession of marijuana might not be cause to 
dismiss a teacher unless the possession of marijuana can 
be proven to affect teaching performance. 

Some states include "catch all" phrases such as "a 
teacher may be dismissed for any other just cause." Just 
as administrators are not expected to think of everything 
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which a student could possibly do in the way of miscon- 
duct or violation of school rules, state legislatures and 
school comnnittees are not expected to provide for every 
occasion that may result in the dismissal of a teacher. For 
example, if a teacher were found to be innocent of a 
serious crime such as rape or murder because of insanity, 
the school board could possibly dismiss him or her even 
in the absence of a statute covering the specific situation 
and despite the fact that the teacher had been found 
innocent. Tlie fact that the teacher had indeed killed or 
raped someone could render school officials within their 
rights to dismiss. 

Courts will generally apply the "whole record" test in 
a teacher dismissal case except in situations such as 
criminal conviction or other gross misconduct. If an 
administrator is seeking to dismiss a teacher for incom- 
petence, the dismissal will probably not be upheld if it is 
based on a single incident. The court will consider the 
whole record of the teacher involved before rendering a 
decision. 

Since public school teachers are bound by contract to 
observe statutes governing them, a teacher who violates 
any of the presaibed rules can be legitimately dismissed. 
At the same time, the administrator and the school 
committee would have the responsibility of providing 
reasonable evidence as proof of the validity of their 
assertions. 

Similarly, nonpublic school teachers are bound to the 
terms of their contract or agreement with the institution 
that employs them. Teacher violations of contract terms 
in the nonpublic institution may legitimately result in 
dismissal. 

Catholic school adnunistrators should see that the 
causes for dismissal and the procedures leading up to 
dismissal are clearly stated in handbooks. Contracts 
should include a statement that the faculty member 
agrees to abide by the regulations in the handbook; many 
courts consider handbooks to be part of the contract. 

Policies should not be contradictory. In 1982, five 
religious sisters sued the bishop and the superintendent 
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of schools (Reardon et al v. LeMoyne, et al 454 A, 2d 428 
(N,H. 1982) because their contracts were not renewed. 
Each sister had been in the Catholic school for a length 
of time that would have resulted in tenure if she had been 
in the public sector. The major problem was the language 
of the employment documents. One clause stated that 
employment ended each year unless definitively re- 
newed. Another clause contained a statement to the 
effect that a teacher could expect employment until the 
summer following his or her seventieth birthday. Qearly, 
the documents were contradictory. Problems could have 
been avoided if the documents had been checked to be 
sure that they did not differ. The court ruled that it did 
have jurisdiction over the civil employment contracts of 
religious. The parish school lx)ard was ordered to give 
the sisters a hearing, if the sisters desired one. As one 
can imagine, this is one of those situations in which 
everybody loses in some way. I he sisters lost their jobs; 
the parish community felt the effects of the conflict; the 
diocese, no doubt, was affected as well. The Catholic 
school needs to state its position on contract renewal. Is 
the contract a year-to-year contract which grants no ex- 
pectation of continuing employment? Or is it a kind of 
de facto tenure op>erative in theory or in practice? It is very 
important that the handbook and the contract be in 
harmony. 

Does a teacher have any recourse in a non-renewal 
situation? Many schools may wish to provide for some 
sort of hearing in an effort to be sure that actions are 
moral as well as legal. If a hearing is to be granted, the 
p)ersons constituting the hearing board and the process 
for conducting a hearing must be clearly defined. The 
person or group that has the "final word" must be iden- 
tified. In many cases, the bis!iop is the labt court of ap)- 
peal. 

Whatever a given school has as policy, the bc;>t assur- 
ance that the policy will be followed is having it written 
into the faculty handbook. 
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Sample Forms 

A final area that should be included in faculty hand- 
lx)oks involves samplp forms. These forms will of course, 
differ from school to school. It is certainly more practical 
and efficient to have all forms located in one place. 
Whatever forms teachers use— report cards, p'^:)giess re- 
ports, deficiencies, detention slips, accident forms, grade 
change forms— should be included. Such a procedure in- 
sures that all teachers know what the "official" forms are 
and have easy access to them. 

Summary 

The six areas of philosophy, teaching duties, non- 
teaching duties, supervision of teachers, personnel poli- 
cies and sample forms are crucial in the development of 
a faculty handbook. There are other areas that may be 
included and which may be important to a given faculty 
or school. 

There is no one right cr wrong way ^ compose a 
faculty handbook. Each principal has to decide what is 
important for the faculty. The above is simply a discus- 
sion of six areas which ought to be included in some way 
in every faculty handbook. The points discussed should 
give principals some "food for thought" as they develop 
or revise their handbooks. 

The six components discussed are broad areas of 
concern. More experienced administrators may already 
have legally sound faculty handbooks in place. As new 
concerns arise, the administrator and other appropriate 
parties will develop policies and rules to meet the new 
concerns. Sometimes this kind of reactive approach is un- 
avoidable. Certainly, a proactive approach which at- 
tempts to envision possible difficulties is preferable to 
trying to develop a policy to meet a problem as it arises 
and seeking to minimize future problems by developing 
policy after the damage has been done. 

A sample faculty handbook outline follows. Since a 
faculty handbook is generally lengthier than the parent/ 
student handbook and probably includes most of the 
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material in the parent/ student handbook as well as 
faculty policies and procx>dures, an outline for the faculty 
handbook is presented. The following two chapters, 
which will deal with parent /student handbooks and 
board handbooks, will include checklists but will not 
include sample outlines. 

Administrators may wish to involve teachers, parents 
and students in developing faculty handbooks. An out- 
line generated by a principal should be more relevant to 
the school's particular situation. 

The outline which follows is based on actual hand- 
books used in Catholic schools. The questions and 
comments ii. each section should enable an admini>tra- 
tor to fncus on items for inclusion in a faculty handbook. 
After the statement of philosophy and goals, an alpha- 
betical arrangement of topics is included. This order may 
prove helpful, especially in the initial organization of the 
handbook. 

Sample Faculty Handbook Outline 

Philc .;'hy and goals of the school 

In its simplest form a philosophy will answer the ques- 
tion, "What do we, as Catholic educators say that we are 
doing in this school?" A set of goals will "enflesh" the 
philosophy, and a set of objectives will suggest strategies 
for achieving the goals, ror example, a philosophy might 
contain a statement such as, "We t)elieve that the goal of 
education is the preparation of academically qualified 
citizens committed to the pursuit of learning and to the 
service of humankind." One goal might be, 'To collabo- 
rate with civic and other local communities so that stu- 
dents experience a sharing of education and service with 
the larger community." A specific objective might be, 'To 
offer experiences of service, both within and outside the 
school environment/' 

In Catholic schools one would expect the philosophy 
to reflect belief in God and conunitment to the Catholic 
faith. The p'^ sections will consider other aspects of 
school life which follow from philosophy and goals. 
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Admission of students 

What is the schoors policy on admission? What 
qualifications are necessary for a student to he consid- 
ered for admission? What commitments are expected 
from students and their parents? The handlx>ok should 
cop^in a statement of non<liscrimination such as, 
'The school does not discriminate on the basis of race, 
sex (in a co^ucational school), creed, color, religion 
or national origin." Financial aid procedures could be 
included here or under a separate heading. 

Although these areas are properly the domain of ad- 
ministration, it is important that faculty be as well 
informed as possible since teachers are often <<p- 
proached by parents and/or students for this kind of 
information. 

Academics 

What subjects arc students required to take? In 
what Subjects must students receive a passing grade in 
order to be promoted or to graduate? How are grades 
computed? Some direction with regard to standards 
is in order. What constitutes "A" work or "unsatisfac- 
tory" work? 

What is ihe school's or diocese's policy with regard 
to retention of students? If a student is placed in the 
next grade because o." parental wishes and over the 
objections of the school's professional staff, how and 
whcrc is that fact noted? Are parents required to sign 
a statement that they know the student is being moved 
to the next grade against professional advice? Is a dif- 
ferent term than "promoted" used in such cases? 
Perhaps students in this situation could be "trans- 
ferred" rather than "promoted". 

What responsibilities does a teacher have towards 
a student who is exp>eriencing academic difficulties? 
How does a teacher document fulfillment of these re- 
sponsibilities? 
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Accidents 

What should a teacher do if an accident occurs while 
supervising students? Should an accident form be auto- 
matically filed? Should the principal always be notified? 
Should the student's parents always be notified? (With 
the increasing amount of litigation taking place, the safest 
course is to keep some sort of written record regarding 
any such incident. The author kno^ s of one diocese in 
which the insurance carrier has directed that the schools 
document even the dispensing of band-aids to students.) 

Activity record(s) 

The nviin office or guidance counselor should keep 
some record of student involvement in extra-curricular 
activities, even in the elememary school. What is a 
teacher's responsibility in this regard? In elertentary 
school, a teacher might keep a card on each student; in 
junior and senior high school, a homeroom teacher could 
distribute forms to students and return completed copies 
to the office. 

Announcements 

How do teachers receive announcements? Through 
abulletin board or through written notices placed in 
mailboxes? How do teachers make announcements that 
affect the whole school or students other than those they 
teach? 

The answers to these questions can be most important 
if an incident should occur and a student or teacher 
should claim that an announcement was never made. 

Assignments 

Expectations for homework assignments should be 
stated in this section. How much homework is given to 
primary, middle, junior, and senior high students? How 
much time should a teacher expect that students will 
spend on homework? Should teachers' lesson plan books 
document assigned homework that is given? 

Attendance 

What kind of records are homeroom teachers and sub- 
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ject teachers expected to keep? What is the parents' re- 
sponsibility in reporting at^nces? What procedure 
should be followed if a teacher discovers that a student 
whose name is not on the absentee list is actually 
nussing from class? What is the responsibility of 
teachers regarding make-up work for absent students? 

This section should contain a statement that stu- 
dents may never take attendance. Only teachers and 
professional staff should check attendance. If a student's 
absence is not properly recorded and some harm 
should come to the individual, the school could be held 
responsible for nof noting the absence. 

The best legal protection for a school in the report- 
ing of student absence is to follow a policy such as this 
one- "Parents are to call the school before a given time 
to report a student's absence. If the parent does not 
call, the school will call the parent or person desig- 
nated by the parent as an emergency contact." 

Documentation of all such calls and /or attempted 
calls will be kept. 

Classroom teachers 

All expectations of classroom teachers not otherwise 
stated in the handbook should be noted in this section. 

Close of school year 

What are the professional responsibilities of teach- 
ers at the end of a school year? What materials (keye, 
textbooks, plan books, grade books, etc) can be kept, 
and what should be left in the school's possession? 
What, if any, penalties will result from non-compli- 
ance? 

Department chairpersons/level coordinators 

If a school has department chairpersons or level co- 
ordinators, their duties should be spelled out carefully. 
Do they approve textbooks? Do they develop curricu- 
lum? Do they observe teachers? 

Deficiencies and/or progress reports 

If the school sends out such student reports, what 
criteria govern who receives them? What area teacher's 
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responsibilities in regard to notification of parents and 
providing remedial assistance if student performance is 
deficient? 

Discipline 

The school discipline code should be stated in its 
entirety. Recommendations for constructive and effective 
discipline might be included here. 

Dress code 

If a faculty dress code or dress guidelines exists these 
should be included in the faculty handbook. 

Extra-curricular activities 

The policy concerning faculty members' moderating 
extra-curricular activities should be stated here, and all 
responsibilities of moderators should be listed. It is 
extremely important that moderators understand that 
they are responsible fo; the safety of the students and that 
students cannot be left in the school building or at the site 
of the school activity without adult supervision. 

Faculty meetings 

Are all faculty members required to attend faculty 
meetings? Who is responsible for developing the agenda? 
How does a teacher place an item on the agenda? Minutes 
of all meetings should be kept, and each faculty memtjer 
should receive a copy of the minutes. A copy should be 
kept on file in the principars office. 

It would be advisable to state that faculty memben 
who are excused from attendance at a faculty meeting are 
responsible for knowing and implementing any decisions 
made during that meeting. 

Field trips 

Must all fiold trips have an educational purpose, or are 
strictly recreational trips (such as trips to amusement 
parks) allowed? i.lany school law experts believe that all 
field trips should have some educational purpose. If an 
accident were to occur, a school could much more easily 
justify an educational trip than one that is purely recrea- 
tional. 
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Who schedules field trips? It would be advisable to 
have one person keep a master schedule of all field 
trips. 

What permission form is to be used? The following 
might be a model: 

I/We,theparent(s)/guardian(s)of 

request that the school allow my /our son/daughter to 
participate in (insert activity/trip). 

We hereby release and save Iiamnless the school of 

and any and all of its employees from 

any and all liability for any and all harm arising to my/ 
our son/daughter as a result of this trip. 

When possible, both parents should sign the form, 
and any special conditions should be noted. If a trip 
poses some particular risks, such as being near a lake 
or walking through a wooded area where poisonoi'S 
plants might be found, these should be noted. 

ir there is not a standard mode of transportation 
(such as school buses), the type of transportation for 
this trip should be noted, and parents should sign that 
they accept the mode which is being used. If parents 
are driving private cars, they should be told whether 
the school has insurance covering the use of private 
cars. If the school does not have insurance, parents 
should be notified of that fact ana should understand 
that they can be held personally liable in the event of 
accident or injury. Parent volunteer drivers could be 
asked to furnish proof of possession of insurance. The 
same cautions apply when teachers use their own cars. 
Thus, the use of teacher cars should be discouraged. 
The ratio of children to adult chaperones should be 
s ated. Generally, the rule is that the younger the 
children are chronologically or mentally, the greater 
the standard of care. A good ratio might be one adult 
to every ten students. With very small children, one 
adult for every seven or eight children might be con- 
sidered. 

Procedures for checking foms for forgery should be 
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in place; spot checks are one way. The teacher responsible 
for the field trip could be required to check signatures 
with those ihat are on file in the office. Perhaps the school 
secretary could be given the task of checking all field trip 
forms. When one person consistently checks all fonns, 
the likelihood of finding forgeries increases. 

A student who does not have a signed permission form 
should not be allowed to go the trip. A phone call from 
a parent should not be accepted in place of the signed 
form. 

Fire drills 

Procedures for fire drills must be clearly stated, and re- 
sponsibilities of teachers must be defined. 



If there is a procedure to settle faculty grievances, it 
should be included here. This procedure may be one 
developed by the diocese or the local school board. 

Guidance department 

If the school has a guidance department, its functions 
should be stated. Procedures for student referral should 
be included. 

Sivkness/leaves of absence 

What should a faculty memt?er do regarding profes- 
sional duties when ill? Who should be notified? If the 
principal cannot be reached, is there someone else who 
can be called? Should lesson plans be made available? 
Are teachers expected to keep a file of student activities 
(games, etc.) that can be used in a teacher's absence? 

Sick leave 

A sick leave policy should answer the following 
questions: 

I How many days per year may be taken as sick leave? 

2. For what reasons may sick leave be taken, i.e., spouse 
or child illness? 

3, Does sick leave accumulate? 
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4. Will a teacher be paid for sick day(s) taken before 
or after a holiday? 

5. May an administrator require a doctor's certifi- 
cate? 

Temporary leaves of absence — personal days 

The same questions as asked regarding sick leave 
would apply here. Leaves of absence for personal 
business, bereavement, armed forces' reserve duty, 
and jury duty should be discussed. Are there any con- 
straints concerning v^hen these days may be taken? 

Maternity/paternity leave 

Is nnatemity leave paid or unpaid? How long is it? 
Is paternity leave allowed? When should a teacher 
notify the administrator of intent to take leave? 

Illness (roident) 

What procedures should a teacher follow if a stu- 
dent arrives ill, becomes ill in class or during some 
other school activity? Where should such students be 
sent? Should another student accompany the ill stu- 
dent? 

Leaving the school grounds 

May a teacher leave the grounds during the school 
day? If a teacher should leave, what procedures 
should be followed? 

Non-teaching duties 

Responsibilities of teachers for non-teaching duties 
not otherwise discussed in the handbook could be 
listed here. Some examples might be: study hall pre- 
siding, cafeteria and playground monitoring, atten- 
dance at meetings, religious exercises, etc. 

Phone/parent conferences 

What are the school's expectations regarding con- 
ferences with parents in person or by phone? Is a 
teacher expected to return a parent's phone call within 
a certain number of hours? What record will the school 
keep of parent phone calls lo teachers? What records 
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of conversations with parents should teachers keep? 

Policies of th^ school 

Some schools have a separate section for policies not 
mentioned dsewhere. For example, policies regarding 
pregnant students might be included here. Expectations 
regarding teacher participation /presence during assem- 
blies and other activities could also be stated in this 
section. 

Principal/vice-principal 

In a parish school, the pastor generally appoints the 
principal after consultation with the school board. Prin- 
cipals of diocesan schools may be appointed by the 
superintendent. Religious congregations or school boards 
may appoint the principal of a school owned by a 
religious congregation. The process and power of ap- 
pointment should be clearly defined. 

How is a vice-principal appointed? What is the term 
of office? If the principal leaves office, does the new 
principal have the right to appoint a new vice-principal? 
Will the vice-prindpal be offered a full teaching position? 
The job descriptions and responsibilities of the school's 
chief adnunistrators should be stated. 

Supervision and evaluation of teachers 

Who supervises teachers? How often can a teacher 
expect to be visited? What supervisory format will be 
followed? Will there be pre and post conferences? Will 
the supervisory instrument become a part of the teacher's 
file? Are unscheduled classroom visits permitted and/ 
or encouraged? How are teachers evaluated? Ek) teach- 
ers have the right to append their own opinions to super- 
visory reports and evaluations that become part of per- 
sonnel files? 

Termination of teachers/summary dismissal 

If these topics are not discussed elsewhere, they should 
be included here. What are the procedures for teacher 
dismissal/non-renewal of contract? Does a teacher have 
any recourse and, if so, what is it? 
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The above outline is simply a 
suggestion of topics that could be 
included. An administrator might 
wish now to consider topics that could 
be pertinent to a particular school or 
other topics relevant to a handbook. 
The important action for an adminis- 
trator to take is a commitment to dc- 
veloping or revising a faculty hand- 
book according to the needs a:td 
philosophy of the school and accord- 
ing to sound legal principles. 
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PARENT/STUDENT 
HANDBOOKS 




Catholic school, like all other schools, needs to 



JCm, insure that both parente and students understand 
the rules and policies of the school ^.nd agree to be 
governed by those rules and policies. Some Catholic 
schools have separate handbooks for paunts and stu- 
dents. This author believes that having one handbook for 
both parents and students is preferable to having separate 
handbooks. The school should ask the parents to discuss 
the handbook with their children. In this way, families 
are able to participate as a unit in the life of the school. 
Parents share the responsibility for their children's under- 
standing the philosophy of the school and the rules that 
flow from that philos>ophy. Parents and students should 
be asked to sign a statement that they have read and dis- 
cussed the handbook and that they agree to support its 
provisions. 

If a school decides to have separate handbooks for 
|7arents and students, parents should be asked to sign a 
statement that they have read and agree to accept the 
provisions of both handbooks. 

When administrators consider handbc">ks, rules and 
regulations come to mind. Most school officials and 
lawyers would agree that the best school law is, like 
medicine, preventive. The best defense is having tried to 
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follow the right course in the first place. School officials 
must realize that, despite their best efforts in any an^ all 
areas of school life (student discipline, faculty discipline, 
safety, etc), they may well face lawsuits. All schools must 
look carefully at their rules and procedures to be confi* 
dent that iwey are reasonable, fair and consistent — or else 
be p'-epareo to risk lawsuits. 

E. Fdmun 1 Reutter, Jr. (1975), after analyzing hundreds 
of school caS(?s, offers six minimum essentials for devel- 
oping entorceoble rules of conduct. These essentials are: 
(1) the rule must be published to students; (2) the rule 
must have a legitimate educational purpose; (3) the rule 
must have a rational relationship to the achievement of 
the stated educational purpose; (4) the meaning of the 
rule must be reasonably clear; (5) the rule must be 5Mf- 
ficiently narrow in scope so as not to encompass consti- 
tutionally-protected activities along with those which 
may be constitutionally prohibited in the school setting; 
and (6) if the rule infringes upon a fundamental consti- 
tutional right of students, a compelling interest of the 
school (which is a government agent) in the enforcement 
of the rule must be shown (pp. 68-69). While the fifth and 
sixth rules do not apply to nonpublic schools, all the rules 
are worth considering when drawing up a school disci- 
plinary code. 

As stated in Chapter I, Catholic schools are not bound 
by the same constitutional constraints that oblige public 
schools because Catholic schools are not arms of the state. 
The prevailing law in the Catholic school is contract law. 
Nonetheless, Catholic school administrators would be 
wel! advised to know what freedoms are protected in the 
public sector and to be prepared to offer some reasonable 
rationale for rules adopted that are not protective of those 
freedoms. Catholic schools may have dress codes that 
would not be ()ermitted in a public school. Catholic 
schools may demand that students and teachers partici- 
pate in religious exercises and refrain from speech that i.i 
critical of the Catholic Church. 

Assuming that the rules of a school have been properly 
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developed, promulgated and implemented, one must 
then determine the appropriate procedures to be fol- 
lowed when rules are violated, particularly when the 
infractions are repeated. 

Courts assume that school officials are impartial par- 
tiesand will give students fair hearings. Decisions in both 
public and npnpubli(> ichool cases insist that fairness is 
part of the responsibility incumbent upon school person- 
nel as part of the school's contract with students and 
parents. 

Courts look for evidence of good faith: did the 
institution have a rule that was promulgated? did the 
student know of the rule? The court does not concern 
itself with the wisdom of the rule — or even with the 
rightness or wrongness of the professional opinion of 
educators. The court is only concerned with the existence 
of a properly promulgated rule and with the institution's 
acting in good faith according to the procedures it stated 
would be followed. 

Courts look to the Constitution for guidance in deter- 
mining whether public school students' rights have been 
violated. In all school cases (whether public or nonpub- 
lic), courts look for basic fairness in the execution of the 
contract existing between the student/ parent and the 
school when the student is alleging that a school acted 
improperly in its imposition of disciplinary sanctions. 

School officials must understand that they will never 
be able to write down everything a student might pos- 
sibly do that can result in disciplinary sanctions. There- 
fore, it IS advisable to have some kind of "catch-all" clause 
such as "other inappropriate conduct." No court will 
expect a school to have written down all possible offenses, 
but courts will expect that something is written down and 
that students and parents have a reasonable idea of the 
expectations of the school. 

Catholic educators must be concerned with being 
models of mature, responsible. Christian behavior. 
Disciplinary policies and procedures must be examined 
in the lighi of responsible behavior. 
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As in the construction of the faculty handbook, the 
beginning point for rules' development should be the 
school's philosophy. Every school should have a clearly- 
written philosophy t*>at is available to all members of the 
school comiTiunity. even first graders can be brought to 
some understanding of philosophy: "At our school we 
try to treat each other in the way Jesus would want us 
to act." The life of the school should be seen as flowing 
from the philosophy. 

Rules are just one more facet of school life and should 
carry out the philosophy. For example, it would seem 
inconsistent with a philosophy promoting the develop- 
ment of mature, educated citizens to state, "Students are 
never allcwcd excused absences from school without a 
doctor's note " Such a rulo, besides being unreasonable 
in terms of illness, would preclude provisions for other 
necessary absences, such as attendance at funerals, gtc 

Rules should be clear and understcjndable. The test 
that might be applied by the courts could be the follow- 
ing: would two persons of average intelligence reading 
this rule have the same understanding of it? A rule 
stating, 'Students arriving at class after the bell has rung 
will be marked tardy" is clear while a rule such as "Late 
students wil! be marked tardy" is open to such questions 
as: how late is late? after tH bell? after the teacher begins 
class? 

Wh ^ever possible, rules should be written as tho' ^ are 
certainly common sense reasons for writing rules. When 
emotions run high, it is easier to pick up the written rule 
than to insist that "at the beginning of school you werc 
told thus and such." 

Having a written handbook should encourage the 
school to strive for clarity in rule making. Periodic 
evaluation would enable the school to make necessary 
changes. 

The checklist in Exhibit 2 (page 57) may help the 
administrator judge what is needed in any parent/stu- 
dent handbook and what specific additions, deletions 
and/or revisions would strengthen the handbook cur- 
^ _ 
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rently in use. 



EXHIBIT 2 

CHECKLIST FOR PARENT/STUDENT 
HANDBOOKS 




What should a 
school have concerning? 


What does my 
Khool need? 


Philosophy/Goals 






^UUlldalUIl 1 UUUCs 

(non-dischimn a tory ) 






Academic Policies 






Communication 
Parent /Teacher 
Teacher/ Parent 
Admmistration 




! 


Cibaphne Code 






Extra-curricular Activities 






Field Trip Pond's/Forms 




' 


Parent Service Rcqu:'c;nents 






Pare»it(s)7Student's Signed 
Agreement 






Principal's Right to Amend 






Ubo of School Groundh 







I 



School Philosv^phy 

As staled Irroughoul Ih's work, the school philosophy 
is basic and should be included in all handbooks. Every 
member of the ichool community and, indeed, all who 
come into contact with a school, should seo [hit persons 
are striving to live out the philosophy which governs the 
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school 

If the staff of a school believes that the philosop^iy is 
written in language that is beyond the understanding of 
the students, an abridged or otherwise paraphrased 
philosophy might be prepared. What school officials 
should seek is a situation in which every member of the 
community could offer a simple explanation of the phi- 
losophy when asked: "Here we try to live as Jesus would 
want us to live and to learn our lessons as best we can/' 

Admission Policies 

Non-discriminatory statement 

As the Bob Jones and Dolter cases indicate, nonpublic 
schools arc required to treat all people ecually. In the 
Catholic school, there can be no discrimination on the ba- 
sis race, sex (unless traditionally a single sex school), 
national origin, age (in accordance with the law), and 
handicapping condition (if, with reasonable accommoda- 
tion on the part of the school, the handicapped person 
could be accommodated). 

Preference for Catholic students 

Catholic schools may discriminate on the basis of 
religion. Meaning that Catholic schools may give prefer- 
ence to Catholic students. However, if there is an admis- 
sions' preference, it should be stated in writing. For ex- 
ample, a school might say: "This school gives ?ffTcnce 
in admission to Catholic students living within ino pirish 
boundaries; secondly, to Catholic students living outside 
the parish boundaries; thirdly, to ncn-Catholics." 

Financial Policies 

Financial obligations should be clearly stated and 
tuition for a given year should be indicated. Refund 
policies for cntrarco fees, tuition, book purchases should 
also be noted. Much ill will can be avoided if parents are 
told from the very beginning what monies will be re- 
funded. 
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Academic Policies 
Homework 

The school's or the diocese's policy with regard to 
homework should be stated here, as it is in the faculty 
handbook. Parents should be informed as to how much 
time a student at any given grade level ou^^ht to spend 
on homewor The role that the school ex^ts the 
parents to take in helping with homework should also be 
clarified. 

Grading 

The grading policies of the school should be explained. 
Whatever system is used (numerical, letter or any other 
type of grade) should be defined. Statements as to what 
constitutes superior, satisfactory, and unsaHsfactory work 
should be given. 

Absence 

Courts have handed down differing opinions as to 
whether academic penalties can be imposed for absence 
in the public school; no case ^ai> been heard by the 
Supreme Court to date. Thus, there arc no clear guide- 
lines for Catholic schools. 

In general, it would be advisable to follow whatever 
the diocese sets as a guideline and to state the pjles in the 
handbook. Parents should be required to telephone the 
school if a child is going to be absent. When a child is 
absent and the parents have not call'?d, the school should 
telephone the parents. This procedure is the best way to 
insurp that parents know whether their children are in or 
out Oi ''.ool. In the unfortunate and often dangerous 
situation in which a child has been sent to school but 
never arrives, many valuable hours can be lost if the 
school does not contact the parent about the child's 
absence. 

Promotion/retention 

Promotion and retention policies should be discussed. 
Many dioceses have clear guidelines concerning reasons 
for which a student may be retained in a grade. If the 
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diocese or school permits a student's entering the nex 
grade simply because a parent wishes the student be 
in the next grade, the documentation that will be kept 
'loiild be noted. In any case, when a student is trans- 
ferred over the advice of the professional statf, parents 
should be required to sign a statement that they realize 
that the transfer is against the professional advice of the 
staff. Such documentation can protect the school if, at a 
later date, allegations are made that the student should 
not have been placed in the next grade. In such a case 
it may be legally advisable to refer to the child's move- 
ment to the next grade as a transfer and not as a promo- 
tion. 

Records 

TMor to 1975, parents and students did not have any 
rights wi'ch regard to viewing their records. In 1975, the 
Buckley Amendment, also known as the Family Educa- 
tional Rights and Privacy Act, gave parents and students 
the right of access to records and the right to request that 
statements be changed or deleted. If the school refuses 
to change or delete records, statements made by parents 
or students should be included in the record. 

Although no Supreme Court case involving Catholic 
schools and rights of access to records has been brought 
by parents or students. Catholic schools would be well 
advised to follow the regulations in fhe Buckley Amend- 
ment. 

The school should state what procedures are to be 
followed if a parent or student wishes to view a record. 
The school can ask for twenty-four hours' notice and can 
require the parent to make the request in writing. 

One way that any school can safeguard itself against 
legal problems in the area of records is to limit what is 
kept in the official file. The following should be placed 
in a student's official folder: academic transcripts; aca- 
demic testing; health records (unless kept in a health 
office); and an emergency sheet. Any other records 
(particularly disciplinary ones) can and should be kept 
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elsewhere. School officials must understand that only the 
contents of the official file should be forwarded to a new 
school. 

Non-custodial parent 

The rights of non-custodial parents should be included 
here. The law holds that parents do not cease to he 
parents when they no longer have custody of their 
children. Therefore, schools may wish to include a 
statcn\ent such as: 

This school abides by the provisions of the 
Buckley Amendment with respect to the rights 
of non-custodial parents. In the absence of a 
court order to the contrary, a school will pro- 
vide the non-custodial parent with access to the 
academic records and to other school-related 
information regarding the child. If there is a 
court order specifying that there is to be no 
information given, it is the responsibility of the 
custodial parent to provide the school with an 
official copy of the court order. 

Another way to handle the non-custodial parent situ- 
ation is to ask all divorced parents to furnish the school 
with a copy of the custody section of the divorce decree. 
This information will also help the school in determining 
when, if ever, the child can be released to the non- 
custodial parent. 

Commui ication 

Many problems can be avoided if the school handbKX)k 
states the procedures by which parents contact school 
officials, and school officials contact parents. 

In keeping with the church's principle of subsidiarity, 
problems should be solved at the lowest level whenever 
possible. Thus, it would seem advisable that persons 
having a problem with another individual go directly to 
that person before going to that person's superior. If a 
parent has a complaint about a teacher, it seems only just 
that the parent discuss the difficulty first with the teacher. 
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If a parent is reluctant to confront a teacher alone, the ad- 
ministrator might offer to be present at a conference. Re- 
quiring persons to attempt to work out their difficulties 
mutually is certainly consistent with the demands of the 
Gospel and makes good legal sense as well. 

If a parent wishes to communicate with a teacher, how 
should contact be made? Spx)ntaneous visits to a class- 
room ought to be discouraged, but a parent could be 
directed to make an appointment by telephone or letter. 
If the teacher wishes to contact the parent, how might the 
parent expect that this contact will be made? Parents 
need such information. 

How should a parent cont ct an administrator? If an 
appointment is necessary, how should it be made? 
Obviously, there are times when informal contacts will 
occur. There are also times when everyone will profit if 
people have an opportunity to distance themselves from 
the sinjation before discussing it. Thus, the existence of 
a procedure for communication can be helpful. 

Discipline Code 

Rules/penaities/exceptions 

As this work has indicated, the school should strive for 
simplicity and clarity in rule construction; long lists of 
rules should probably be avoided. Phrases such as "other 
inappropriate behavior" or "conduct unbecoming a 
Christian student" cover many types of misbehavior. 
Examples of infractions could be provided. 

The principal or other administrator should retain the 
right to make exceptions. There may be a case in which 
mitigating circumstances call for a different response than 
has been the norm in the pasi. A phrase such as, "the 
principal is the final recourse in all disciplinary situations 
and may waive any disciplinary rule for just cause at his 
or her discretion" may be in order. It is true that this may 
appear to be inviting everyone to sopk to be an exception; 
however, this author believes it is better to take that risk 
than to "box" one's self into a comer with rules that offer 
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no flexibility. 

Phrases such as "must" or "will result in a certain 
penalty" can result in little or no leeway. Phrases such 
as "can" or "may" give a disciplinarian room to allow for 
individual circumstances. 

Generally, diocesan handbooks will offer guidance in 
the area of student discipline and rules'development ai»d 
promulgation. 

Due process/appeals 

While considering the development of procedural due 
process guidelines, educators should be aware that there 
is ^' time investment involved. If a teacher allows e 
student to tell his or her story instead of summarily 
imposing punishment ("All students whose names are on 
the board will remain after school"), the teacher makes 
a commitment to spending time with a student who faces 
discipline. The principal or disciplinarian makes a com- 
mitment to listening to the student's side of the the story 
as well as to the teacher's, and the benefit should be 
obvious: students perceive teachers and administrators 
as trying to be fair and, one hopes, will internalize the 
values thus modeled. 

All Catholic schools, then, should commit themselves, 
to notice and a hearing in any disciplinary situation; in 
this way, the school is meeting ine minimum require- 
ments of due process. This commitment would mean that 
the student is told what he or she did that was wrong and 
is given a chance to be heard. 

Somewhat more extensive procedures should he 
dpvelopcd if the penalty is suspension. One-day suspen- 
sions, at minimum, should require that the principal he 
involved and that the parents be notified. Longer suspen- 
sions should involve the same notification but should also 
include a written notice of the charges and an indication 
of the time and place of the hearing. Cases in which the 
possibility of expulsion exists require a more formal no- 
tification and hearing at which the student should be able 
to confront accusers. Careful documentation must be kept 
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in all major disciplinary proceedings. 

Public schools may be required to .*n*ant a student 
facing expulsion the right to bring legal counsel to the 
hearing. Catholic schools, however, should avoid the 
presence of legal counsel. To allow a student to bring an 
attorney could be setting a precedent. The presence of 
attorneys often results in an adversarial situation which 
can make the achievement of any sort of pasioral recon- 
ciliation very difficult. 

This discussion of discipline should be helpful to 
Catholic school principals and faculti^'S as they attempt 
to develop and modify rules and policies. The guiding 
principle in any discussion of discipline and due process 
should be the desire to act in a Christian manner charac- 
terized by fairness and compassion. 

Maternity/paternity policies 

Catholic schools, elementary as well as secondary, are 
faced with the situations of unwed mothers and fathers. 
This issue is certainly an emotionally charged one. School 
officials need to consider carefully the consequences of 
any policies that are adopted. At the very minimum, 
students should be allowed to finish their work and 
receive grades and diplomas. 

Although some parents and teachers may believe that 
pregnant students do not belong in school, school officials 
should ponder what kind of messages students receive if 
unwed parents are excluded from school. Is a real, if 
unintended, message being sent that abortion is an an- 
swer that will help the student to save face and continue 
in the Catholic school? Is a situation such as the Dolter 
case being constructed in which the young woman is dis- 
criminated against because she is the one who becomes 
pregnant while the young man can deny his involve- 
ment? 

Whether the unwed parent is allowed to participate in 
such activities as commoncement is a difficult question. 
At the very least a school should consider a statement 
such as, "Pregnancy is not a reason for dismissal from 
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school/' To do otherwise seems to indicate an iinwilling- 
ness to support a student who has made a choice to give 
life, rather than to end it. 

Extra-curricular Activities 

All extra-curricular activities sponsored by the Catho- 
lic school should be listed, along with the requirements 
for participation. If certain academic and conduct 
stdirdards must be maintained for participation, these 
should be noted. 

Any other policies that may be ir^ effect should also 
be seated. If, for example, a student nust be in school in 
order to participate in a sport or other activity on a given 
day, that fact should be clarified. 

As far as possible, the same standards for all extra- 
curricular activities should be set and maintained. It does 
not seem fair for a football player to be denied participa- 
tion because of low grades, if a drama club member with 
similar academic standing can continue in the club simply 
because state or diocesan standards govern only partici- 
pation in athletics. 

Field Trip Policies/Forms 

Privilege not a right 

Field trips are privileges afforded to students; no 
i>tudent has an absolute right to a field trip. The school 
handbook should state that field trips are privileges and 
that students can be denied participation if they fail to 
meet academic or l)ehavioral requirements. 

Standard permission form 

It is an excellent practice to include a copy of the 
school's permission form in the handbook. Then, if a 
student forgets to bring the form home, a parent can copy 
the proper form from the book and fill in the appropriate 
date and place. Schools should not accept forms other 
than the one the school had adopted. 
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Letters stating, "John can go with you today/' simply 
provide no legal protection for the school. 

The handbook should state that students who fail 
submit a proper form will not be allowed to participate 
in the field trip. The handbook should also state that 
telephone calls will not be accepted in lieu of proper 
forms. 

The right of parents to refuse to allow their child to par- 
ticipate in a field trip might also be mentioned. 

Liability of school 

Although no parent can sign away a child's right to 
safety, a handbook should state that the parents are 
expected to sign the permission form which releases the 
school from liability. School officials must understand, 
of course, that there is no such protection from the 
consequences of negligent behavior on the part or school 
staff; ho wever, a proper form offers a school as much pro 
tection as can be had. 

Parent Service Requirement 

Many Catholic schools today find that they cannot 
operate without support beyond that provided by tuition. 
It is perfectly legitimate to require parents to give some 
sort of service in addition to the payment of tuition. 
However, parents must be told of this requirement when 
enrolling their children. 

The handbook should define what is expected. Is the 
parent required to give a certain number of hours of 
service to the school? What sorts of activities meet these 
requirements? Is the parent or student expected to 
participate in fund-raising? Is there any alternative? (For 
example, can a parent pay an additional fee and thus 
avoid service?) What is the penalty for non participation? 

Parent organizations 

The names and functions of all school or school-related 
organizations to which parents may belong should be 
listed, along with requirements for participation. 
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The role of the school boards if there is orie, should be 
defined and the method for making contact with the 
board should be stated. 

Use of School Grounds 

Case law indicates that schools can be held responsible 
for accidents on playgrounds or school property before 
or after school. Some schools have a policy stating that 
children are not to arrive before a specified time and are 
to leave by a certain hour. But it is a policy cr rule that 
is often not enforced. No school official wants to be 
insensitive to the problems of working parents; however, 
it is not fair for parents to assume that it is permissible 
to drop children at school very early in the morning and/ 
or to pick them up very late in the afternoon ;t is also 
not fair to assume that teacheis or principals who arrive 
at school early or who stay late will be responsible for 
children. If a child is injured while on school property 
during an unsupervised time, a court will look to the 
parent/student handbook to see if a policy is in place, and 
if it has been enforced. 

Athletic practices and other activities, such as parish- 
sponsored programs, pose problems as well. The ques- 
tion of supervision must be addressed in the handbook, 
and parents must know what the school will and will not 
do. 

There are several approaches to this supervision prob- 
lem. One is to post "no trespassing" signs and enforce 
a policy of no student presence on school grounds outside 
spccif-ed times. If a student is on the grounds at a time 
when no supervision is provided, the parents should be 
notified. Appropriate warnings and penalties should be 
given. The school and the school board might want to 
consider a policy that would require parents to withdraw 
a child from school after repeated offenses. 

Another approach would be to provide funds to pay 
someone to supervise t)efore and after school. With more 
and more schools adding day care and after school care 
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programs, another solution is possible. A policy could be 
developed stating that any child who is present in the 
school building or on the ground at proscribed times will 
be placed in day care and the parents will be billed for 
the service. 

There are, of coun 2, other options; the important thing 
is to do something. Do not take refuge in the belief that 
since nothing has ever happened, nothing will. One 
lawsuit could be extremely costly and could perhaps be 
avoided if rules, policies and procedures had been devel- 
oped and enforced. 

School/Principars Right to Amend 
Handbook 

It is advisable to add a clause stating that the school 
or the principal retains the right to amend the handbook 
for just cause and that parents will be given prompt 
notification if changes are made. 

Agreements Signed by Parents and Students 

For everyone's protection, parentsand students should 
be asked to sign a statement such as, "We have read and 
agree to be governed by this handbook." Such a state- 
ment avoids many of the problems that can arise when 
parents or students state that they did not know such a 
rule existed. 

A school would be well advised not to admit a student 
to classes until such a signed agreement is submitted. 
Since courts construe handbooks as part of the contract 
existing between the :>chool and the parents/students, it 
is both legally and ethically wise to insure that all parties 
to the contract have read it and agree to be ruled by it. 
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SCHOOL BOARD 
HANDBOOKS 



Catholic school boards are somewhat recent phe- 
nomena in the history of Catholic education. The 
years since Vatican II have witnessed the laity's tak- 
ing an increasing role in the governance of Catholic 
schools. School board membership is one way that the 
laity share in the teaching ministry of the church. Cer- 
tainly, at no time in our history has the role of the school 
board been more important than it is now. 

School administrator£> should find boards to be a 
source of support and strength. The relationships be- 
tween and among pastors, principals and board Tiembers 
should be mutually beneficial. In order for the maximum 
good to be achieved by board members, pastors and 
principals working together, it is important that the role 
of the board be carefully delineated and the scope of its 
authority defined. Board members have a right to expect 
that they will be given the information and documents 
which they need m order to perform their job effectively. 

Board memters must understand that their v>nly real 
power is vested in the board acting as a board. Individ- 
ual board .nembers have no actual power and should 
guard against receiving complaints from parents and 
teachers that should be brought to appropriate school 
officials instead of to board members. 
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Principals are often called upon to provide boaid 
members with pertinent imMination. In some cases, 
principals are expected to compile a handbook for board 
members. Since a board handbook will include docu- 
ments already discussed at length in this work, faculty 
handbooks and parent/student handbooks, this chapter 
will briefly discuss other elements that ould be present 
in a board handbook. Persons desiring more in-depth 
information concerning legal ramifications of school board 
membership are directed to the 1988 NCEA publication, 
A rrimer on School Law: A Guide for Board Members in 



EXHIBIT 3 1 
BOARD HANDBOOK CHECKLIST | 




What should a rxhool 
board have concerning? 


What do we need? 1 


Philosophy 






1 

By-la ws/Constilutions 






Policies: Actual or 
Sample 

Pnncipal 

Personnel 

Students/ Parents 

Plant 

Finances 






Fonnal Minutes 




1 


Fimncial - iformation 
Bud ^ets 
Auoits 
Other 




j 


Confidentiality 
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Catholic Schools. 

Canon, or church law, governs Catholic schools. 
Catholic schools and lx)ard memtx?rs have i.o authority 
to act outside the provisions of canon law. Within the 
provisions of canon lav/, however. Catholic schools have 
great freedom so long as no civil laws are broken. 
Catholic school boards have much wider latitude in the 
development of policies and rules than do their public 
school counterparts. 

The checklist in Exhibit 3 may be helpful to school ad- 
ministrators in developing or revising a board handbook 
or manual. 



Philosophy 

Itiscrucial that board members understand and "own" 
the philosophy of the school. Boaro members probably 
have less day- to-day contact with the lived experience of 
the school than do faculty, students, administrators, and 
some parents. Thus, it is essential that board members 
be thoroughly fanuliar with the philosophy and be able 
to base actions and decisions upon it 

By-laws/Conslilulions 



Written by persons with authority 

Every school board should have by-laws and /or 
constitutions. Some dioceses provide parishes with such 
documents and each board is expected to follow the same 
general format. 

In the case of private schools or schools owned by 
religious congregations, the appropriate supervisory party 
should supply the necessary documents. 

Adopted/accepted by the board 

According to the by-laws and/or constitutions, the 
lx)ard members should adopt or accept the governance 
document. Board members should be given a thorough 
orientation to the philosophy and the governance docu- 
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ment before beginning membership on the board or as 
soon as possible thereafter. 

Appropriate Components 

I Scope of authority. There are four types of schools 
in our Catholic system: parish, inter-parisb, diocesan and 
schoolsowned by religious communities. Thel987NCEA 
publication, A Primer on Educational Governance in the 
Catholic Church, adopts two nwin models for boards of 
Catholic schools that are owned by the diocese: consul- 
tative (often called advisory in the past) and boards with 
limited jurisdiction (often called policy-making). 

A consultative board is one generally established by 
the pastor or by diocesan policy. This board has respon- 
sibilities for the development and /or approval ot poli- 
cies. The pastor has the final authority to accept the 
recommendations of the consultative board. Even though 
a consultative board is, strictly speaking, advisory, the 
school's best interests would be served if the board is able 
to Ui>e d consensus model of decision-making whenever 
possible. Consensus does not necessarily mean that 
everyone agrees that a certain action is the best possible 
orone'sown personal preference; rather, consensus means 
that all members have agreed to support the decision for 
the sake of the school. 

A board with limited jurisdiction has been defined as 
one "constituted by the pastor to govern the parish 
education program, subject to certain decisions which are 
reserved to the pastor and the bishop" (CACE/NABE, 
27). rhis type o. board would have, in both theory and 
practice, more autonomy in decision-making than would 
the consultative board because tlie pastor has delegated 
decision-making power to the board with limited juriSr 
diction. Pastors and bishops can delegate power, but they 
cannot delegate their ultimate responsibility for actions 
taken in their parish or diocese. 

Private schools owned by religious congregations or 
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other bodies, such as boards of trustees, may have either 
consultative boards or boards with limited jurisdiction. 
The board of a school owned by a religious congregation 
would relate to the administrator of the religious congre- 
gation in the same way a parish school board relates to 
a pastor. Private schools may also utilize i type of 
structure called a "corpx)rate board/' by which those op- 
erating the school would incorporate under state law. 
This corporate body would be the ultimate authority 
except in those areas reserved to the bishop (CAGE/ 
NABE, p. 36). 

2. Role of the board. The school board has specific 
responsibilities to the diocese and to the parish or spon- 
'^ring congregation. The school board must insure that 
its policies are consistent with those ot the diocese or 
sponsoring party. Even private Catholic schools not 
owned by the diocere are subject to the bishop in matters 
of faith and morals and may not call themselves "Catholic 
schools" without his approval. 

As this work has cited, cases involving faith and 
morals can be very complex. Diocesan policy may state 
that only Catholics who actively practice their religion in 
accordance with the teachii,^sof the Church may be hired 
in schools owned and operated by the diocese or parishes 
within the diocese. But who defines what is a practicing 
Catholic? The situation of the divorced Catholic contract- 
in^ a second marriage without an annulment of the first 
marriage is perhaps the one most often faced by Catholic 
schools. Even if the person in question is convinced that 
he or she is acting in good conscience in contracting a 
mat r age outside the Church, there is little doubt that the 
person is, objectively speaking, a probable source of 
scandal. This situation is not a problem from the stand- 
point of terminating the employment of a person who 
violates Church law, but there are cases in which teach- 
ers have sued Catholic schools after being dismissed for 
contracHng such marriages. The courts have always sup- 
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ported the school's right to hold its employees to its 
teachings and to dismiss those who act it variance with 
them. The problem is the lack c ' consis' ency from uiocese 
to diocese, from school to school, ard even within the 
same school. 

A lx>ard will not make the decision to terminate a 
teacher's employment, but since the board suggests and/ 
or approves policy, it must support a decision that is 
based on diocesan and/or school policy. The board's role 
is to review any case brought to it on appeal to see that 
basic fairness has been met and thut the school or prin- 
cipal has followed the appropriate policies; its role is not 
to state whether it would have made the same decision. 

A word of caution is in order. The policies and 
procedures governing termination and /or non-renewal 
of contract must be clearly written and understood by all 
those affected. If staff members can be eliminated be- 
cause of the need to reduce employees, this policy should 
be stated as should the process by which it is imple- 
mented. If appointment to certain positions is dependent 
upon board or principal approval, that fact should also 
be stated. 

School boards have responsibilities to the principal. 

fday many school boards appoint the principal or 
recommend appointment to the pastor or other appropri- 
ite person. The board's first duty is to insure that the 
person selected meets the qualifications set by the diocese 
or sponsoring congregation. 

Since the principal is responsible to the school board 
as well as to others, the principal should report to the 
board the method used to insure that board policies are 
implemented. In order to meet its obligations to parents, 
students, teachers and staff, the board should annually 
review handbooks to be sure they are consistent with 
policy and should accept them as a matter of record. Such 
re^Mew and acceptance strengthens the authority of the 
principal and insures that the rights and responsibilities 
of all members of tne school community are respected. 
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3. Membership By-laws, constitutions, or resolutions 
should state minimum and maxinr m numbers of board 
members. In the case of a school owned by a religious 
conununity, there may be a requirement that a certain 
percentage of the board be members of the religious 
community. Any such requirements should he clearly 
defined. 

It is most important that length of terms be a matter 
of policy. Boards that do not state a maximum number 
of years of membership can find that there is little or no 
"new blood/' and the structure can become somewhat 
inflexible. The best model might he one that would call 
for two terms of two or three years each, after which a 
member would have to "retire" for at least a year. 

The method of nominating and electing members 
should be determined and made available to all interested 
persons. The titles and responsibilities of board officers 
should be a matter of policy, as well as the process for 
electing officers. Standing committees should be named 
and their functions described. 

Any annual or other meeting requirements should be 
clearly a matter of record. 

Policier 

Whether a board is consultative or one with limited ju- 
risdiction, its function must be understood in terms of 
policy, a term generally defined as a guide for action. 
Policy will dictate what the lx)ard wishes to be done, but 
policy is not concerned with administration or implem- 
entation. Thus, the board should not become involved 
with how its directives will be implemented or with the 
specific persons who will implement them. For example, 
a board mighi stale as policy that students -e to wear 
uniforms. The board would not be concerned with which 
company provides the uniforms or with what color they 
are. Such questions are administrative ones and they are 
to be dealt with by the principal who is the chief admin- 
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istrator of the school. Administrative decisions are the 
day-to-day management choices of the principal. It is im- 
portant iu everyone to understand these distinctions 
from the beginning. 

Generally, boards will set policies in these major areas: 
administration, personnel, students/parents, plant, and 
finances. 

The board is responsible to insure that the administra- 
tion is implementing policies. The board probably also 
has some responsibility in evaluating the principal's job 
performance, at least in relationship to the board. Re- 
cently, many experts are suggesting that evaluation of the 
principal can best be done by olher educational experts 
with the board giving appropriate input. In any case, the 
board should insure that evaluation of the principal is 
being conducted according to policy. 

Personnel policies concerning hiring and dismissal 
procedures, as well as grievance procedures, are the 
province of the board. It is important to note that the 
board sinould not be concerned with who is hired and 
who is dismissed, but rather thai hiring and terminating 
are conducted according to policy. If the board functions 
at any level as part of an appeals process, the board 
should understand tha^ it is to determine whether p.ilicies 
and procedures were fairly followed, not whether it 
agrees with the final decision. 

A board meets its obligations to students and parents 
by approving program goals, handbooks and other poli- 
cies. 

If a parish council or other body does not have the re- 
sponsibility for the school plant, the school board may 
have that duty. The board must insure that building 
safety is a priority and that all civil codes are net. 

The board also will have either advisory or policy- 
making input regarding tuition setting, salary scales and 
budget approval. 
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Formal Minu'es 

Formal minutes of all board meetings should be kept. 
Board members should be responsible for filing these 
minutes in their handbooks and keeping them in good 
order so they can be passed on to Iheir successors. 

Financial Information 

Whatever financial information is needed by board 
members should be made available to them. Depending 
on the board's degree of responsibility for finances, 
budgets and audits should be made available, as appro- 
pnate. 

Confidentiality 

Board members have a sacred responsibility to keep 
the confident*" Ihey receive in their capacities as board 
members. This responsibility should be stressed in ori- 
entation and from time to time to be sure that no board 
member loses sight of this trust. 
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TORT LIABILITY: 
SOME SPECIAL 
CONSIDERATIONS 



ivil lawsuits brought by teachers, parents and/ 



or students against schools and administrators 



are ucually in the nature of tort suits, A tort is a 
wrong "other than breach of contract" (Black, p. 1335); 
thoreforp. the law governing tort cases in the private 
sector will not be law but will be the same law which 
is applied to the public school, tort law. 

Although the public school district may enjoy some 
governmental immunity from prosecution (and to a lesser 
extent, so do its employees), no such immunity exists for 
the private school and itsadministratorsorotheremploy- 
ecs. While basically the same kinds of tort suits will arise 
in the private as well as the public sector (with the excep- 
tion of constitutional torts), the Catholic school adminis*^ 
trator may have fewer defenses than are available to 
public school counterparts. 

Tort suits generally can be classified according to four 
categories in schools: (1) negligence; (2) conjoral punish- 
ment; (3) search an^ seizure; and (4) defamation. Stu- 
dents will most often bring suit under the firsi three 
categories, though employees and any others who have 
been injured at th'.* school may also bring negligence suits. 
Defamation suits nviy be brought by students who seek 
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to show wrongful expulsion or other disciplinary meas- 
ures. It seems more likely, however, that teachers who are 
disciplined by school officials or whose contracts are 
terminated or not renewed will bring defamation suits. 

Negligence 

Negligence is the Tiost common of all lawsuits filed 
against teachers and administrators (Catti and Catti, 1983). 
Even though negligence is the "fault" againsf which 
administrators must guard most constantly, it is also the 
most difficult type of case about which to predict an 
accurate judicial outcome. What may be considered 
negligence in one court may not be so considered in 
another. It is much better, obviously, to avoid being 
accusea )f negligence in the first place than to take one's 
chances on the outcome of a lawsuit. Catti and Catti (1983) 
have defined negligence as "the unintentional doing or 
not doing of something which wrongfully causes injury 
to another" (p. 246). There are four elements which must 
be present before negligence can exist. These elements, 
which have been defined by many legal writers, are: du ty, 
violation of a duty, proximate cause and injur)'. If any one 
of the four elements is missing, no negligence, and hence, 
no tort can be found to exist. Since negligence is the un- 
intentional act which results in an injury, a fxjrson charged 
with negligence is generally not going to face crimin.^1 
charges or spend time in prison. 

An examination of each of the four elements necessary 
to constitute a finding of negligence should be helpful. 
First, the person charged with neglifence must have had 
a duty in the situation. Students have a right to safety, 
and teachers and administrators have a responsibility to 
protect the safety of ail entrusted to their care. Teachers 
are assumed to have a duty to provide reasonable super- 
vision of their students. It is expected that administrators 
have developed rules and regulations which guide teach- 
ers in providing for student safety. Teachers will gener- 
ally not be held responsible for injuries occurring at a 
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place where, or at a time when, they had no responsibil- 
ity. A student injured on the way to school normally will 
not be able to demonstrate that a teacher or administrator 
had a duty to protect that individual. 

However, administrators should be aware of the fact 
that courts may hold them responsible fo^ student behav- 
ior and its consequences occurring on school property 
before or after school 

William Valente (1980, p. 358) comments: ''Beyond the 
duty to supervise school grounds during normal operat- 
ing hours, supervision may be required before and after 
class hours when students are known to congregate on 
school ground." 

In one such case, Titus v. LirJberg 228 lA. 2d 65 (N.J., 
1967), the administr-itor was found to be liable for a 
student injury occurring on school grounds before school 
because he knew that students arrived on the grounds 
before the doors were opened; he was present on the 
campus when they were; he had established no rules for 
student conduct outside the building, nor had he pro- 
vided for supervision of the students. The court found 
that he had a reasonable duty to provide such supervi- 
sion when he knew students were on the property and 
that students were there as a regular practice. 

The Titus case illustrates the dilemma in which school 
administrators may find themselves. If a parent drops a 
student off at the school at 6:30 a.m. and the school opens 
at 7:00 a.m., is the administrator responsible for the 
student? How does the administrator provide for super- 
vision? Should supervision be afforded? As Chapter IV 
discusses, there are no easy answers to the problem of 
s upervision of students before school, after school, and 
while waiting for activities to begin. But the administra- 
tor and the school must develop some policy and/or 
procedures to deal with the reality that students will be 
present at unauthorized times. 

It is important to keep in mind that the court will look 
at the reasonable nature of the administrator's behavior. 
Is it reasonable to expect that an administrator will 
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provide for the supervision of students on school grounds 
no matter how early they arrive and how late they stay? 
Probably no court would expect an administrator to be 
present at 6:00 a.m.; however, the court will expect some 
policy or statement as to when students may arrive on 
campus, what rules they are to follow, and what kind of 
sujDervision will be provided. 

Common sense also has to prevail. If the administra- 
tor arrives a school thirty minutes before the doors open 
and a cinld is standing outside in sub-zero weather, the 
reasonable person would bring the child mdoors. Gatti 
and Gatti, (1983, p. 246) state, "All people o'.ve all other 
people the 'duty' of not subjecting them to an unreason- 
able risk or harm." A court might well find in a situation 
where a child is standing outside in freezing weather that 
the administrator had a duty to protect the child from 
harm. 

The second element involved in negligence is violation 
of duty. Negligence cannot exist if the administrator or 
teacher has not violated a duty. Courts cxjXHrt that 
accidents and spontaneous actions can occur. If a teacher 
is properly supervising a playground, and one child picks 
up a rock and throws it and so injures another child, the 
teacher cannot be held liable. However, if a teacher who 
is responsible for the supxjrvision of the playground were 
to allow rock-throwing to continue without attempting to 
stop it and a student were injured, the teacher would 
probably be held liable. Similarly, a teacher who leaves 
a classroom unattended in order to take a coffee break will 
generally be held to have violated a duty. But if it can be 
demonstrated that teachers have, as a general pracMce, 
taken coffee breaks and lef' classes unattended, and, 
because of the inattention or inaction of the principal, 
nothing was done about the situaUon, the principal will 
be held equally, if not more, liable, than the teacher. 

The third requirement of negligence is that the violation 
of duty must be the proximate cause of the injury: "The 
question usually isked is, 'did the educator's action or 
inaction' have a material and immediate effect in produc- 
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ing the injury?" (Permuth, Mawdsley and Daly, 1981, p. 
13). In other words, would the injury have occurred if 
proper supervision had been present? The court or jury 
has to decide whether proper supervision could have pre- 
vented the injury and, in so deciding, the court has to look 
at the facts of each individual case. Valente (1980) com- 
mented on the concept of proximate cause: 

To be proxinuite, a cause need not be the imme- 
diate, or even the primary cause c ' 'njury, but it 
must be a material and substantial factor in produc- 
ing the harm, 'but for' which the harm would not 
have occurred, (p. 351) 
The tragic case of Levandoski v. Jackson City School 
District 328 So. 2d 339 (Minn. 1976) illustrates the validity 
of Valente's comments. In this case, the principal and 
teacher failed to report that a thirteen year old giri was 
missing from school. The child .vas later found murdered. 
The child's mother filed suit against the school district and 
alleged that, if the child's absence had been reported, the 
murder would not have happened. However, the court 
found that no evidence existed to show that if the teacher 
and principal had properly and promptly reported the 
child's absence, the murder could have been prevented. 
One should not draw the conclusion that carelessness in 
reporting absences is not a serious matter; it certainly 
seems possible that another court wi th the same or slightly 
different facts might have reached another conclusion. 
The Levando'ikicouTi simply found that the principal's and 
the teacher's violation of duty was not the proximate 
cause of the injury which, in this case, was death. 

The case of Smith v. Archbishop of St. Louis 632 S.W. 2d 
516 (Mo. Ct. App. 1982), which involved a Catholic school, 
illustrates the concept of proximate cause. In this case, a 
second grade teacher kept a lighted candle on her desk 
every morning during May in honor of the Mother of God. 
She gave no special instructions to the students regarding 
the danger of a lighted candle. One day, a school play was 
to he held in which the plaintiff played the part of a bird 
^ and for which p/ne had a costume partially composed of 
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crejDe paper. While the teacher was helping some stu- 
dents in another part of the classroom, the plaintiffs 
costume caught fire. The teacher had difficulty putting 
out the flames, and the child sustained facial and upper 
body bums such that during the five years the litigation 
was in process, she was subjected Ic^ several operations 
and to painful treatments. It war demonstrated that she 
had sustamed psychological as well as physical damage 
and that the likelihood was that she would continue t'^ 
experience psychological problems throughout her life- 
time. The trial court had awarded the child $1,250,000 
damages. The appellate court upheld the award and the 
finding of negligent supervision against th --chdiocese. 
This case demonstrates the L^'bility that car accrue to a 
Catholic school and to a diocese because of the negligence 
of a teacher or an administrator. 

The Smith case also illustrates the concept of foreseea- 
bility. The plaintiff did not have to prove that the 
defendant could foresee that a particular injury (plaintiff's 
costume catching fire) had to occur; the plaintiff had to 
establish that a reasonable p)erson would have foreseen 
the injuries tha' could rcsul* from having an unattended 
lighted candle in a second ^^ade classroom when no 
safety instructions had been given to the students. 

In determining whether a teacher's t)ehavior was 
reasonable, the court might ask the following questions. 
(1) Has the teacher given the students clear instructions 
as to how to behave in his or her absence? (2) Is the 
teacher absent a reasonable length of time? Five minutes 
seem reasonable; a thirty minute absence during which 
a teacher took a coffee break, made a phone call, or copied 
pap>ers would probably not be considered reasonable. 

In determining whether the principal would be liable 
for accidents occurring during a teacher's absence, the 
court might pose these questions: (!) Has the principal 
developed a clear policy for teachers who need to leave 
classrooms? (2) Has the principal implemented the pol- 
icy? (3) Has he or she supervised teachers to make sure 
that they are following the policy? 
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From the above discussion, it should be apparent that 
negligence is a difficult concept to understand fully and 
that it is often difficult to predict what a court will 
determine to be proximate cause in any particular allega- 
tion of negligence. 

The fourth element necessary for a finding of negli- 
gence is injury. No matter how irresponsible the behavior 
of a teacher or administrator, there is no negligence if 
there is no injury. If a teacher leaves twenty first-graders 
unsupervised near a lake and no one is injured, there can 
be no finding of negligence and, hence, no tort. Any 
reasonable person, though, can sec that no one in author- 
ity should take risks that may result In injury. 

Most negligence cases occur in the classroom because 
that is where students and teachers spend most of their 
time. However, there are other areas that are potentially 
more dangerous than the dassroom and, hence, a greater 
standard of care will be exj>ected from teachers and 
administrators. 

Shop and lab classes contain greater potential for 
injury and cases indicate that courts expect teachers to 
exercise greater caution than they would in ordinary 
classrooms. Teachers and administrators are further 
expected to maintain equipment in working order and to 
keep the area free of unnecessary hazards. It is also 
expected that students will be given safety instructions 
regarding the use of potentially dangerous equipment. In 
Station V, Travelers Insurance Co., 292 So. 2d 289 (La. Ct. 
App. 1974), school officials were found to be negligent 
when injury resulted from the use of a science lab burner 
that was known to be defective. 

Athletics present another hazard, probably one of the 
most serious. Even if every possible precaution were 
taken, the possibility for student injury during athletics 
is very high. Adnunistrators (who very often are content 
to let athletic directors and coaches worry about athletic 
programs) have very rea! duties to insure that: compe- 
tent, properly trained personnel serve as coaches for 
teams; that clear procedures are followed when accidents 
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occur; that C^ere is no delay in seeking medical attention 
(when even the slightest possibihty exists that medical 
help inight be needed); and that equipment and pla3nng 
areas are as hazard-free as possible. 

The younger the child, the greater will be the respon- 
sibility of the educator. It might be acceptable to leave 
a group of high school seniors alone for ten minutes in 
a math class when it would not be acceptable to leave a 
group of first graders alone. It is reasonable to expect that 
fifteen-year-olds of average intelligence could observe 
traffic signais when they are crossing a sheet. It would 
not he reasonable to expect mentally handicapped fifteen- 
year-olds to be responsible for crossing the street. 

In developing and implementing policies for supervi- 
sion, the educator must keep in mind the reasonableness 
standards and ask, "Is this what one would expect a 
reasonable person in a similar situation to do?" No one 
expects a principal or teacher to think of every possible 
situation that might occur. A court would not necessar- 
ily consider it unreasonable if a school did not have a rule 
prohibiting throwing chairs; the court would expect, 
though, that there would be some sort of rule encompass- 
ing the possibility of such an activity, for example, 
"Students are not to throw objects." No one can foresee 
everything that might happen, but reasonable persons 
can assume that certain situations are potentially danger- 
ous. The teacher in the Smith case should have foreseen 
that second graders might be injured by an open flamc% 

The best defense for ar administrator in a negligence 
suit is the development of reasonable policies and rules 
for the safety of those entrusted to his or her care. The 
reasom ./le administrator is one who supervises teachers 
and others in their implementation of rules. 

Corporal Punishment 

Corporal punishment may be defined as any physical 
contact that could be construed as punitive. In 1977 the 
Supreme Court declared that school children had no 
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constitutional protection against corporal punishment 
Ungraham v, mght 430 U.S. 65). 

There appears, however, to be a trend, particularly in 
the wake of growing awareness of child abuse, away 
from corporal punishment in all schools. Although 
corporal puni^ment is still allowed by statute in the 
majority of states, many states have legislation pending 
which would outlaw corporal punishment in all schools, 
whether public or nonpublic. 

Generally, if corporal punishment is to be used, the 
following guidelines should be observed: 

(1) corporal punishment should be permitted by the 
state; 

(2) punishment should be for the correction of the child; 

(3) punishment should not leave permanent or lasting 
injury; 

(4) punishment must be administered with an appropri- 
ate instrument; and 

(5; the number of "blows" should probably not exceed 
three. 

Catholic school personnel are not immune to dvil tort 
cases or criminal charges of assauU and battery if corpo- 
ral punishment results in injuries to the student. 

Catholic school adminii>tr tors, like public school 
officials, might be well advised to require other means 
of discipline than physical ones, both from the standpoint 
of avoiding lawsuits and from the standf)oints of one's 
school philosophy and good i:>sychology 

Scar'^h and Seizure 

In 1985 the Supreme Court heard the case of New Jersey 
V. T.LO. 105 S.Ct. 733, involving an administrative search 
of a student's purse which resulted in the student's being 
charged with ix)ssession of marijuana. The court ruled 
that public school officials need have only reasonable, 
rather than probable, cause to search students. Public 
school search and seizure cases generally distinguish 
Q between probable and reasonable cause. Probable cause 
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is a stricter standard than reasonable cause and will ce 
held to exist when an administrator has reliable knowl- 
edge atx>ut the wherealx>uts of illegal or dangerous 
nuiterial on campus. Reasonable cause might include 
anonymous phone calls or rumors. 

Githolic school officials, although not bound to ob- 
serve even the reasonable cause sti^ndard, should, none- 
theless, have some kind of jwlicy for searching students 
and/or seizing their |X)Ssessions. Searching a student 
should require more cause than searching a locker. 

Catholic school educators could be subject to tort suits 
if harm is alleged to have been done to a student because 
of an unreasonable search: "Searches of students will 
have to be conducted according to the 'reasonable person' 
doctrine of tort law; that test includes not only the manner 
of search, but the justification for the search in the first 
place" (Permuui, Mawdsley and Da'y. 1981, p. 65). Catho- 
lic school officials could be charged with th ? torts of 
assault and battery and/or invasion of pi^vacy. 

Defamation 

Defamation is the violation of a person's liberty 
interest or right to reputation. Black's Law Dictwmry 
defines defamation as: "Includes both libel [what is 
writtenl and slander [what is spoken]. Etofamation is that 
which tends to injure the reputation; to diminish the 
esteem, respect, goodwill or confidence in which the 
plaintiff is held, or to excite adverse, derogatory or 
unpleasant feelings or opinions against him. . . (p. 375). 

The potential for defamation to be alleged certainly 
exists in administrators' relationships with students and 
with teachers. It is important that administrators be 
factual in their comments, whether written or oral, about 
the conduct of either teachers or students. 

Several authors have pointed out that the truth is not 
always the best defense, since truthful statements can Ix? 
defamatory (Gatti and Gatti, 1983). The truth may be a 
valid defense only if the statement /as mado without 
Q malice and to another person who has the right to know. 
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When making statements or writing entries in records, 
an administrator should seek to restrict statements to 
pertinent facts. Comments should be objective, behavior- 
ally-oriented and verifiable. 

Student records, in accordance with the provisions of 
the Buckley Amendment, should be made available only to 
parents and to staff v/ho have a need for access to such 
information. 

Personnel records should contain only items that have 
been shared with the employee and no one other than the 
employee. The administration of the school should have 
access to those records. If personnel records are sent to 
another employer, the school administrator should be 
sure that a written release is obtained from the employee. 

Child Abuse/Neglp'-t'Sexual Abuse 
Reporting 

All fi^<y states have laws requiring educational |:)erson- 
nel v'ho have reason to believe that a child is being 
abi sed or neglected to report that suspicion to the 
appropriate authority. Failure to report can result in 
certain sanctions. Administrators must insure that fac- 
ulty and staff receive some instruction regarding the in - 
dicators of neglect and abuse and that school personnel 
receive clear directions as to the procedure for reporting 
such situations. 

An administrator may wish to make all reports person- 
ally; such d procedure is accej: tabic and will insure that 
the principal knows all such reports. However, teachers 
must know that, if for some reason, a principal does not 
wish to make a report, the teacher is responsible for doing 
so. 

Many legal experts will point out that it is not tbj 
educator's responsibility to determine if abuse or neglect 
has occurred; that duty belongs to the police and social 
services departments. It is, however, the clear n»sponsi- 
bility of school personnel to report any situations that 
raise reasonable suspicions in their minds. 
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^Non-traditional Families 

The rights of non-custodial parents have been dis- 
cussed in Chapter II. It is important that administrators 
know who has legal custody and what, if any, access to 
a child a non-custodial parent has. 

School officials also need to understand that other 
relatives have no right of access to a student, unless that 
right of access is granted by the custodial parent or 
guardian. Catholic school principals must implement 
clear policies and keep accurate records indicating who, 
besides parents, may call for a student at school or 
otherwise have contact with that individual. When in 
doubt, an administrator should contact the custodial 
parent immediately. 

A Final Thought 

The development of the law as it affects Catholic 
schools has been much slower than the development of 
public scnool law. Fowcvcr, the last decade has seen a 
great increase in the number of lawsuits brought against 
Catholic schools. Case law indicates that courts will 
exercise jurisdiction over those aspects of a Catholic 
school's operation that are not religious in nature. 

Knowledge of school law can help Catholic school 
personnel be more effective administrators, and at the 
same time, avoid lawsuits. The principles of nonprblic 
school law are based on the conwnon law standard of 
fairness. The Gospel, as well as the law, demands that 
Catholic school administrators, seeking to be faithful to 
the mission and philosophy of their schools, pursue 
knowledge of the law. The courts have indicated that 
Catholic schools will be held to a standard of fundamen- 
tal reasonableness. It is by that standard, and by the re- 
quirements of the Gospel, that Catholic school adminis- 
trators should seek to judge their actions, whether or not 
those actions are ever tested in a court of law. 
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A board (committee/council/commission) is a body 
whose memhers are selected or elected to participate in 
dec: .ion-making in education at the diocesan, regional, 
inter-parish or parish level. 

Board with Limited Jurisdiction A board with 
limited jurisdiction has power linruted to certain 
areas of educational concern. It has final but not 
total jurisdiction. 

Consultative Board A consultative board is one 
which cooperates in the policy- makir^g process by 
formulating and adapting but never enacting policy. 
(CACE/NA3E, p. 59). 

Collegiality 

Coliegiality is a sharing of responsibility and author- 
ity. In the Catholic Church, bishops have the highest 
authority within a diocese. Powers may be deleg'^ted to 
other parties, such as boards. 

Common Law 

Common law is that law not created by a legislature. 
It includes principles of action based on long-established 
standards of reasonable conduct and on court judgments 
a^^irming such standards. It is sometimes called "jtidge- 
made law." 
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Compelling State Interest 

Compelling stafe interest is the overwhelming or seri- 
ous need for governmental action. The government is 
said to have a compelling state interest in anti-discrimi- 
nation legislation or the equal treatment of all citizens. 

Contract 

A contract is an agreement between two parties. The 
essentials of a contract are: (1) mutual assent (2) by legally 
comjDeteni parties (3) for consideration (4) to subject 
matter that is legal and (5) in a form of agreement that is 
legal. 

Consensus 

As distinguished form majority rule, consensus is a 
model of decision-makmg in which a board seeks to arrive 
at a decision that all members can agree to support. 

Defamation 

Defamation is communication that injures the reputa- 
tion of another without good reason. Defamation can be 
either spoken (slander) or written (libel). 

Due Process 

Due process is fundamental fairness under the law. 
There are two types: 

Substantive Due Process: "The constitutional guaran- 
tee that no person shall be arbitrarily deprived of his 
lifejiberty or property; the essence of substantive due 
process is protection from arbitrary unreasonable ac- 
tion" (Black, p 1281). Substantive due process concerns 
what is done as distinguished fmm how it is done 
(procedural due process). 




Procedural Due Process: how the process of depriving 
someone of something is carried out; how it is done, the 
minimum requirements of constitutional due process 
are notice and a hearing before an impartial tribunal. 
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Executive Session 

An executive session is a closed meeting to which only 
meml)ers of the board are admitted. If the lx)ard is 
discussing tho evaluation of the job performance of a 
board meml)er, such as the principal, that person may be 
asked to Ic^.ve the meeting during the discussion. 

Fiduciary 

A fiduciary is one who has accepted the respouJibil- 
ity for the care of people or property. 

Foreseeability 

Foresecability is "the reasonable anticipation that harm 
or injury is likely result of acts or omission" (Black, p. 
584). It is not necessary that a person anticipate that a 
specific injury might result from an action, but only that 
danger or harm in general might result. 

Judi'^tal Restraint 

Judicial restraint is the doctrine that courts will not 
interfere in decisions made by professionals. 

Landmark Court Decisions 

Landmark court decisions are decisions of major 
importance. These decisions arc often used as part of the 
judicial reasoning in later decisions. 

Negligence 

Negligence is the absence of the degree of care which 
a reasonable person would be expected to use in a given 
situation. 

Policy 

A policy is a guide for discretionary action. (CAGE/ 
NABE, p. 61). Policy states what is to be done, not how it 
is to be done. 

Proximate Cause 

Proxiinate cause is a contributing factor to an injury. 
Q The injury was a result or reasonably foreseeable outcome 
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of the action or inaction said to be tht proximate cause. 

Public Benefit Theoiy 

The theory which states that an institution which 
perfonns a public benefit is a state agent. This theory has 
been generally rejected by the courts. 

State Action 

State action is the presence of the government in an 
activity to such a degree tha* the activity may be consid- 
ered to be that of the government. 

Subsidiarity 

Subsidiarily is the principle that problems should be 
solved at the lowest possible level. Thus, if there is a 
complaint against a teacher, the teacher must be con- 
fronted before the principal is approached. 

Tenure 

Tenure is an expectation of continuing employment. 

De Facto Tenure: De facto tenure is an expectation in 
fact that employment will continue, in the absence of a 
formal tenure policy. De facto tenure can result from past 
practices of an cniployer or from lcnp*h of employment. 

Tort 

A tort is a civil or private wrong as distinguished from 
a crime. 
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